West's 


Florida Workers’ 
Compensation Law 


The essential tool for successful manage- 
ment of workers’ compensation cases 


Recent developments in the 
Florida Workers’ Compensa- 
tion Act have led to a 
challenging and complicated 
field of practice. Fortunately, 
practical and comprehensive 
advice for managing all man- 
ner of cases in this area is 
now available through Florida 
Workers’ Compensation Law. 


In three volumes, author Ella 
Jane P. Davis answers your 
questions on such con- 
troversial topics as the “wage 
loss” approach. You'll learn 
tactics for successful manage- 
ment of cases arising before 
and after “wage loss.” 


In addition, you get valuable 
information on adapting your 


practice to the many per- 
ipheral types of litigation 
opened up by the 1979-1980 
amendments to the act. 


You'll have comprehensive 
answers to practice and pro- 
cedure questions at the ad- 
ministrative, quasi-judicial and 
judicial levels (including ap- 
peals). And new and revised 
administrative procedure act 
remedies for employees, em- 
ployers, private insurance car- 
riers and the medical pro- 
fession are given thorough at- 
tention, as well. 


Benefit from practical advice 
for all your workers’ com- 

pensation cases with Florida 
Workers’ Compensation Law. 


Ask your West sales representative for more 
information on this new unit in the Florida 
Practice Series, or write to West. 


Warren F. Bateman 


Phone: 305/945-7521 


Michael D. Goodson 
Box §2 
, AL 36101 


Montgome 
Phone: 205/834-7872 


Kenneth | S. Green, Jr. 


P.O. Box 5: 


Fort FL 33310 
Broward Co. Phone: 305/463-1700 
Paim Beach Co. Phone: 305/ 
737-8600 


Michael L. Moschel 
P.O. Box 757 

Boca Raton, FL. 33432 
Phone: 305/945-0600 


Bradiey fi. H. Thurston 


Holmes FL 33. 
Phone: Tampa, 2120 
Sarasota, 813/955-0238 


Stephen | D. Walsh 


Tallahassee, FL 32302 
Phone: 904/224-6181 
Jacksonville: 904/396-0783 


Thomas D. Yarbrough 
304 Raintree Court 

Winter Park, FL 32789 

Phone: 305/629-1077 


& WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd. 
P.O. Box 3526 « St. Paul, MN 55165 


we 
: 
q 
—— Miami, FL 33155 


GEORGIA 


Here's the latest in litigation law, tactics, and techniques for 

W a Florida, Georgia, and Alabama practitioners. More than a form 

book, more than a procedural treatise, the Southeast Litigation 

Guide is a unique combination that goes beyond the norm to 
give you complete step-by-step guidance through every aspect 

of litigation practice. This comprehensive, practice-oriented 

work describes substantive law, analyzes the procedural steps, 

‘guides you through them and provides the essential forms with 

complete commentary that applies to specific situations. 

Coverage includes: @ CIVIL TRIAL PROCEDURES—The 
overall trial process from initial pleadings to appeal, with forms 
to implement each procedure. @ PERSONAL INJURY—Com- 
plete tort case principles and pleadings, including negligence 
and intentional, torts. COMMERCIAL— includes sales, serv- 
ices, negotiable instruments, secured transactions, consumer 
rights and fraudulent transfers. @® BUSINESS ENTITIES— 
corporations, joint ventures, partnerships, business relation- 
ships including actions regarding dividends, dissenting 
shareholders and partner's liability @ REAL ESTATE—land 
titles, use and improvement of real property. @ FAMILY LAW— 
termination of marriage, property settlement, child custody, 
support, paternity adoption. @ PROBATION AND GUARDIAN- 
SHIP —will contents, probate estates, guardianship including 
creditor's claims, contested accountings, sales, leases, and 
applications for allowances and distributions. 

The laws and forms of each state are clearly differentiated. 
Complete cross-referencing and indexing within the set, and 
thorough referencing to outside publications as well. Plus our 
special patented looseleaf binder format keeps this set contem- 
porary and up-to-date. Prepared by our team of prominent con- 
sultant trial attorneys from each of the three states, this unique 
set will truly give you the important help you need 
with your growing litigation practice. 4S 


Send coupon to: 


Matthew Bender & Company, Inc. WHEN YOU HAVE MORE HELP... 
P.O. Box 863 VOU HAVE HORE TIME. 


Longwood, Florida 32750 


) SOUTHEAST LITIGATION GUIDE is a projected 16 volume set, 3 volumes available 
now; special prepublication price $60.00 per volume ... $180.00 


(-] Please send me the book(s) for a NO-RISK 30-day examination At the {-] Please rush me further 
end of 30 days when I'm satisfied. | will keep the books and send in payment information on SOUTHEAST 
or | will return them to you with no further obligation on my part of any kind LITIGATION GUIDE 


My order includes upkeep service such as supplements and revisions and additional upkeep service such as new editions Any 
Supplementation issued within 6 months of purchase will be sent at no charge Al any time. | will be free to cancel or change my 
order for upkeep services 

} 1. do NOT want additional upkeep service { ] Bill me [ | Easy Pay Plan © |1'LL SAVE 10% by enclosing full payment for my order 
now. (Plus applicable sales tax.) Same 30-day return privileges apply 


FBJ-111 


Name 


Firm 


Address 


City State Zip Telephone # =f 
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NOW AVAILABLE 
WITH 1981 TAX ACT REVISIONS 


Florida Will and 
Manual 


e Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ¢ Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of Law, 
Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida and 

GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 

New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 


Florida attorneys. 
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FEATURES 


© Includes new will and trust provisions to 
comply with the Federal Estate Tax changes 

of the Economic Recovery Tax Act of 1981. ¢ 
Complete will and trust forms including marital 
and non-marital trust arrangements, irrevocable 
trusts, for insurance and property; revocable 
trust with pour-over will; Clifford-type trust, 
split interest charitable trusts including annuity, 
unitrust and charitable lead trusts. ¢ Checklists 
for fact finding with client and preparation of 
legal documents. ¢ Complete annotations, 
current references to appropriate cases, revenue 
rulings, revenue procedures and treatises. ® 
Annual supplements (at nominal additional 
cost after the first year), and bulletins covering 
significant changes in the law and case decisions. 
¢ Numbered paragraphs keyed to the basic 
documents for manual use or paragraphs and 
documents can be entered into your word 
processing equipment. ¢ Loose-leaf for easy 
reference. ® Practical — no need to cross 
reference to another manual. 


Return this to any of the following locations: 
SUN BANK, Estate and Trust Division 


1428 Brickell Avenue PO. Drawer G PO. Box 3631 
Miami, Florida 33130 St. Petersburg, FL 33731 Orlando, FL 32802 
(305) 547-4618 (813) 823-4181 (305) 237-4348 


Please send me the FLORIDA WILL AND TRUST MANUAL at the 
publication price of $95.00, and enter my subscription to all future 
supplements until further notice. 


Enclose check payable to FLORIDA WILL AND TRUST MANUAL. 


Name 


Firm 


Address 


City, State, Zip Code 
| 
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amuel S$. Smith 
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Something for nothing 


Throughout the ages, we have 
been warned: “Beware of Greeks 
bearing gifts,” “you get what you pay 
for,” “caveat emptor” and “no one 
gets something for nothing.” 
Notwithstanding this normally sage 
advice, members of The Florida Bar 
have an unusual opportunity to turna 
nonproductive item into a proverbial 
money tree. 

That opportunity is through 
participation in the Interest on Trust 
Funds Program. 

At the present time, most attorneys 
in private practice maintain trust 
accounts in regular checking account 
form. In addition, circumstances 
arise where monies accepted in trust 
are placed in interest-bearing savings 


accounts, at the request of clients, or 
through mutual agreement of clients 
and attorneys. Only these special 
savings accounts, which usually form 
a small percentage of the actual 
monies held in trust, yield any 
interest. 


Now that the Internal Revenue 
Service and the Florida Supreme 
Court have approved the plan 
originated by the Board of 
Governors, attorneys are permitted 
to change their noninterest bearing 
trust checking accounts into NOW 
(negotiable order of withdrawal) 
accounts. The interest earned on 
these accounts, formerly unavailable 
to any person or entity, will be 
remitted to The Florida Bar 
Foundation to provide: legal services 
to the poor, law schooi scholarships 
and grants to improve the 
administration of justice. 

Many lawyers are under the 
mistaken belief that their 
participation in this program would 
require them to do additional 
bookkeeping and paper work. Even 
if this were the case, which it is not, I 
would urge your participation in this 
program. In reality, most attorneys 
need only do a few simple things: (1) 
call your bank and request that your 
trust account be converted into a 
NOW account, which should not 
require either a new account number 
or checkbook; (2) advise to pay the 
interest earned to The Florida Bar 
Foundation, at such intervals as it 
would normally post interest to your 
account; and (3) inform the bank that 
the Foundation’s Tax I.D. number is 
59-1004604. 


est bar review course 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states) 
For more information, mail this coupon today. 


Address 


Zip 


BRC 


The course the others imitate 


Law School 


Telephone (area code 


Year Graduated 


Josephson Bar Review Center of Florida: 305/446-8477 (Answering Service) 
National Headquarters: 924 North Market Street, Inglewood, CA 90302, 213/674-9300 
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Should the bank require that anew 
account be opened you need to: (1) 
execute the signature cards necessary 
to open a NOW account; and (2) after 
the account has been opened and the 
checkbook received, write a check 
from the existing trust account to the 
new NOW account for the checkbook 
balance as of the close of business on 
the particular day in question. All of 
the attorneys’ ledgers, records and 
information relating to the trust 
account remain intact. When the 
outstanding checks from the old 
account clear, that account will zero 
out. 

If you encounter any practical 
problems with participating in the 
plan please notify Paul Hill, director 
of The Florida Bar’s Communica- 
tions Division, who is staff liaison to a 
combined Foundation/Bar commit- 
tee to fully implement the program. 

It is hard for me to conceive of any 
reason why an attorney would not 
choose to participate in this program. 
Even if his or her particular 
charitable goals are not the same as 
those of The Florida Bar Foundation, 
they should not be so different as 
affirmatively to want to deprive the 
program beneficiaries of this 
otherwise lost income. Unfortun- 
ately there are limitations on the 
ability of either myself or other 
lawyers who believe in this concept 
to visit personally each member of 
The Florida Bar and urge his or her 
participation. No amount of 
publicity in The Florida Bar News, 
letters urging participation, or 
speeches at local bar associations can 
be as effective as your personal 
commitment. 

If either before or after the reading 
of this page, you have reached the 
decision to participate in the 
program, I thank you. My thanks are 
not only from me personally, but also 
from the programs and people who 
will be helped by the funds. Having 
come this far, let me impose upon 
you to tell other lawyers that you 
believe in the program, are 
participating and hope that they will 
do the same. 

The organized bars throughout 
America are watching this project 
with great interest. Having come this 
far, it is our obligation to succeed. 
This should be our finest hour. O 


| 
; 
| 
| 
| 
| 
| | 
| 
| 
| | 
Floridasb 
- 
My 
| 


SUSAN STARTS TO RING MR. 
PRIORI'S LINE,BUT. .. SUSAN SOME WELCOME ADVICE... 


“END OUT! ASK MR. PRIOR! 
[exactly HOW HE WANTS 


\ YOU TO HANDLE EVERY 
OE CALL 


© 1981, Investing In Your Law Office 


Legal Ease Louise gets her ideas from 


INVES TING 


IN YOUR - LAW OFFICE 


A Monthly Publication for Legal Secrefaries 


Now there’s a brief, easy-to-read publication filled with ideas that your Legal Secretary can use to help run your office with 
more economy and efficiency. INVESTING IN YOUR LAW OFFICE contains practical suggestions that she can implement right 
away to increase her office productivity and your income. 


Some of these ideas are new... some tried-and-true... and all will help improve your bottom line! Start your Legal Secretary's 
subscription immediately by sending in the form below. You'll both appreciate it. 


Frederick J. Catalano, author and publisher of INVESTING IN YOUR LAW OFFICE, is on the Executive Council of the 
Economics and Management of Law Practice Section of The Florida Bar, and a member of the Section of Economics of Law 
Practice of the American Bar Association. He has practiced law in Lake County, Florida since 1967. 


C) Yes. |! want my Legal Secretary to invest in my law office. 


() Yes. Please start our first year’s subscription (12 issues). Check is enclosed. 
Florida Residents: $37.44 ($36.00 + $1.44 tax) Non-Residents: $36.00. 


Person/Firm 
Address 
NO-RISK OFFER: It you don’t want to continue the subscription after you and your Legal S tary have examined your first issue, simply 


notify us within 15 days that you want to cancel. Your money will be refunded, there will be no cost or obligation to you, 
and you keep your first issue. 


- tp: INVESTING IN YOUR LAW OFFICE 
* 910 South Bay Street 


| 

| 

| 

\ 

| 

City State Zip 
| 

| 

| Eustis, Florida 32726 
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The continuing adventures 
Episode 2: At the law firm of A. Priori, a sole practitioner — 
= 
| 
\ 
| 
| 
| 
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EXECUTIVE DIRECTIONS 


John F. Harkness, Jr. 


EXECUTIVE DIRECTOR 


Creating a partnership 


It seems to me that lawyers have al- 
ways been held to a higher degree of 
responsibility for providing their 
services to whomever may need 
them. In fact, many consider it the 
duty of the attorney to represent the 
poor who need his or her services 
without expecting compensation. I 
believe that it is the only profession 
that this is expected of to such a de- 
gree. And to their compliment, law- 
yers have been answering this re- 
sponsibility and possibly this duty to 
the best of their ability. 

As our society becomes more 
complicated and as the costs increase 
in the legal profession as in other 


Police Expert—Professor of 
Police Administration 


Available to assist in case preparation, 
deposition, and court testimony for 
defense and plaintiff attorneys in police 
related matters (Excessive force, fire- 
arms abuse, and pursuit driving). 
Twenty-two years of experience as a 
Detective, Major, Chief Deputy (under 
Sheriff) and professor of Police Admin- 
istration. 


Dr. Leonard Territo & Associates 
Law Enforcement Consultants 
14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 237-3957 


areas, we find that more and more 
people cannot afford the legal serv- 
ices that they need. As more and more 
laws are passed and more and more 
interpretations of existing laws are 
handed down, litigation seems to be- 
come more complex. There also 
seems to be—at least in the State of 
Florida, if not in the nation—the idea 
that the courts can solve all problems. 
Never before in the history of the law 
have so many different problems 
been taken to court for resolve by a 
judge. 

I know that you have read many 
many articles on legal services and 
pro bono. With pending federal re- 
duction in funding, the problems of 
providing the needy with legal serv- 
ices become critical. 

The Florida Bar in cooperation 
with three local bar associations— 
Jacksonville, Palm Beach and Dade 
Counties—applied for and received 
partial funding for a grant proposal. 
Unfortunately, the program sug- 
gested for the Jacksonville area was 
not funded by the corporation but 
much to their credit the attorneys of 
Jacksonville funded their own. 

The concept behind the Volunteer 
Lawyer Projects is not to take the 
place of Legal Services Corporation, 
but merely to act as a conduit for the 
coordination and the delivery of a 
system of referring those who are 
in need of legal assistance to volun- 
teer attorneys. We have found, par- 
ticularly in the project in North 
Florida, that the lawyers are willing 
to dedicate their time. What is need- 
ed is some coordination and direc- 
tion. The Florida Bar Volunteer Law- 
yer Project coordinates with the local 
LSC programs’ intake to provide the 
volunteer-referral attorneys for cli- 
ents. The Bar has taken the responsi- 
bility for the recruitment and the se- 
lection of participating attorneys. 
The clients are referred by the local 
LSC program to the pro bono co-. 
ordinator. The staff attorney from 
LSC remains involved in the cases to 
give whatever assistance is necessary. 

One of the other benefits will be 
the development of CLE training in 
poverty law for the volunteer refer- 
ral attorney. Many attorneys are not 
particularly familiar with poverty 
law in that they dc not work in this 


area. It is hoped that through a CLE 
program, as well as a statewide 
reference manual to be developed, 
that more attorneys will become 
familiar with the type of problems 
facing the poor as well as the handi- 
capped. 

The program in Palm Beach Coun- 
ty is sponsored by the Legal Aid So- 
ciety of Palm Beach, Inc., and the 
program in Miami is sponsored by 
the Young Lawyers Section of the 
Dade County Bar Association, Legal 
Services of Greater Miami, and the 
Legal Aid Society of Dade County, 
and each follows essentially the same 
pattern. 

The program in Jacksonville is 
sponsored by the Legal Aid Commit- 
tee of the Jacksonville Bar Associa- 
tion, and the Jacksonville Area Legal 
Aid, Inc., also runs primarily the 
same way. However, as | mentioned, 
Jacksonville did not receive any 
funding from LSC and the matching 
funds for the grant were donations 
by private practitioners. This type of 
dedication will be an incentive to 
make the program work. 

On Law Day of 1981, Chief Justice 
Sundberg announced the program of 
Pro Bono Awards. The purpose of 
these awards is to provide recognition 
to those members of the Bar who 
make an extraordinary contribution 
to the law. Some will be given on a 
statewide basis and some will be 
given locally within the circuits. 
There are many different types of 
recognition now, but this one is spe- 
cifically aimed at those individuals 
who give that extra effort in the pro 
bono area. I believe the second objec- 
tive of this program will be to com- 
municate to the public the substantial 
amount of volunteer services that the 
lawyers of this state give to those who 
need legal services and cannot afford 
them. Lawyers do this every day and 
I think it is something that needs to be 
communicated to the public. 

I would encourage you to become 
familiar with the programs in your 
area and if you have time that you 
can devote to one of the programs, I 
know it would be appreciated both 
by the individual who receives your 
services, and by the public and your 
fellow members of the Bar. Become 
a partner with your local program. 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY CORPORATE OUTFIT 


— Our new Southeast office provides overnight deliveries to Northern Florida 
second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PRO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 
call toll free 1-800-241-8816. 


Black Beauty is America’s most popular corporate 

outfit. Here are some of the reasons— 
* Everything (including seal) is inside the “all. 
in-one” corporate outfit. * Improved corpo- 
rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. * Interior pocket 
neatly holds documents 
that cannot be 


punched. * Improved 1%” extra capacity 
double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. * 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor- 
porate name, capitalization, state and 
officers’ titles. * 50 sheets, rag content 
paper. Or printed Minutes and By-Laws 
which include up to date IRC §1244 Res- 
olution, Subchapter S Materials, Medical/ 
Dental reimbursement plan, appendix 
of forms, instructions, worksheets, and 20 
blank sheets. Minutes and By-Laws availa- 
ble for CA, CT, DE, FL, IL, MI, Nj, NY, PA, 2 
and Blank State (Model Business Sager in Act). * Our 
exclusive corporate record tickler. * Mylar reinforced 
tab easy with five positions. + Transfer ledger, 8 pages bound 
separate section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 
50 sheets blank minute paper...936.00 


No. 80 (Green No. 81) with 


printed minutes and by-laws. $38.50 


Charge to American Express, 
asterCard or Visa 


You may also select Green Beauty 
with the same fine features. 


Exc celsior-Legal 
New York * Georgia ¢ Illinois * Texas 


TO: EXCELSIOR-LEGAL (No. 70 No: 71.....$36.00 

INC. Please Ship: No. 80 [J No. 81.....$38.50 State Year 

Norcross, GA 30091 

(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) ' 

Certificates signed by President and {-] Ship via Air—$3.00 extra ' 

(Secretary-treasurer, unless otherwise specified) 
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Juvenile justice: 
The legislature revisits 


Chapter 39 


During its 1981 regular session, the 
Florida Legislature made the most 
significant changes to the juvenile 
justice system since the major revi- 
sion of Chapter 39 in 1978.! Several 
bills that have a significant impact on 
delinquency proceedings were en- 
acted.? One major law, Chapter 81- 
218, Laws of Florida, amends most of 
the provisions in Chapter 39 that re- 
late to delinquency.’ This article 
summarizes the changes effected by 
the 1981 legislation and previews the 
forthcoming session. 


Detention 


In the past year, the issue of pre- 
trial detention generated a storm of 
controversy in the legislature with 
most of the testimony and debate in 
committee proceedings concerning 
juvenile justice centered on_ this 
subject. 


Detention care is defined as the 
temporary care of a child in a deten- 
tion home or a nonsecure detention 
program pending court disposition 
or execution of a court order.‘ A de- 
tention home may provide secure 
detention, as in the case of a physical- 
ly restricting secure detention facility, 
or nonsecure custody.5 


Several basic questions were ad- 
dressed by the legislature: for what 
offenses should a child be detained; 
should detention be mandatory or 
discretionary; should detention be 
secure or nonsecure; and who should 
decide if the child should be initially 
detained? In the process of resolving 
these questions, §39.032, which sets 


forth detention criteria and proce- 
dures, was substantially rewritten. 

The criteria under which a child 
may be detained have been broad- 
ened.® Unless released with the con- 
currence of the state attorney, a child 
taken into custody shall be detained 
in detention care prior to disposition 
by the court if any one of the follow- 
ing criteria are met: 

(a) The child is taken into custody 
for the alleged commission of an act 
which, if committed by an adult, 
would be a felony; 


(b) The child is alleged to be an es- 
capee or absconder from detention 
care, probation, parole, furlough, 
community control program, de- 
linquency commitment program, or 
custody of a law enforcement agency 
in this or any other state; 

(c) The child is wanted in another 
jurisdiction for an offense which, if 
committed by an adult, would be a 
felony or misdemeanor in such juris- 
diction; 

(d) The child is taken into custody 
for the alleged commission of an act 
which, if committed by an adult, 
would be a violation of law and re- 
quests protection in circumstances 
that appear to present an immediate 
threat to his personal safety and there 
are no crisis or shelter homes avail- 
able in which to place the child. This 
child shall be released upon the 
child’s request; 

(e) The child is alleged to have 
committed an offense which, if com- 
mitted by an adult, would be a crime 
of violence; or 

(f) The child is taken into custody 
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for the alleged commission of an act 

-which, if committed by an adult, 
would be a violation of law, and any 
of the following applies: 

1. The child is already detained 
or has been released and is awaiting a 
hearing on another case; 

2. There are reasonable grounds 
to believe that the child will fail to ap- 
pear at any hearing; 

3.’ The child has previously been 
found to have committed a delin- 
quent act involving a crime of vio- 
lence; 

4. The child has previously been 
found to have committed a delin- 
quent act which is defined by state 
law as a felony; 

5. The child has previously been 
found to have committed a delin- 
quent act involving property; 

6. The child is presently in a 
community control program or com- 
smitted to the department; 
or 

7. There are reasonable grounds 
to believe that the child may 
physically harm or has threatened to 
physically harm witnesses, victims, 
other persons, or property.” 

Also, a juvenile may be detained if 
he is alleged or found to be in con- 
tempt of court.§ 

Detention is not mandatory under 
the recent legislation, even if these 
criteria are met. Also, if detention is 
authorized, the new law does not re- 
quire that the child be placed in a se- 
cure detention facility in every in- 
stance. As provided by the 1981 Leg- 
islature, the Department of Health 
and Rehabilitative Services (HRS), 
law enforcement agencies, and state 
attorneys share the authority to de- 
cide whether a child should be de- 
tained or released and whether a 
child should be placed in secure or 
nonsecure detention.® 

Under the new law, the law en- 
forcement agency that takes custody 
of the child and the HRS intake offi- 
cer who receives custody decide 
jointly if the criteria are met and if the 
child should be initially detained.’ 
If they disagree as to whether the 
child should be detained or as to 
whether the child should be placed in 
secure detention, HRS is required to 
contact the state attorney (in all likeli- 
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hood a designated assistant state at- 
torney) who shall decide these ques- 
tions on a case-by-case basis.'! The 
state attorney is also required to de- 
cide if the child is to be detained 


when the law enforcement agency, 
the intake officer, or both determine 
that a child who meets the criteria 
shall be released.'? Neither the intake 
officer nor the state attorney is 


ae 


authorized to detain the juvenile in a 
jail or other facility used for the 
detention of adults.'* 

A juvenile who is placed in secure 
or nonsecure detention must be given 
a detention hearing under the new 
law within 24 hours of his being taken 
into custody, excluding Sundays and 
legal holidays.'4 This time period 
now conforms with Florida Rule of 
Juvenile Procedure 8.050. The law al- 
so conforms with the Rule by spe- 
cifically requiring that a detention 
hearing be held to determine the ex- 
istence of probable cause to believe 
that the child has committed the al- 
leged offense and the need for con- 
tinued detention. The court, there- 
fore, continues to have the discretion 
under the new law to determine if the 
juvenile shall remain in detention 
care.!6 

The legislature has also amended 
the provisions authorizing the incar- 
ceration of a juvenile. As amended, 
§39.032(5) permits the court to order 
the delivery of a juvenile to a jail 
when the child is beyond the.con- 
trol of the detention home staff.!” 
The court also retains through legisla- 
tion the authority to deliver a child to 
a jail when the child is transferred to 
adult criminal division.'* The chief 
judge is no longer required to inform 
the county commissioners of the de- 
livery of juveniles to the county jail.!® 

The new law further provides that 
a continuance may be granted by the 
court to extend a child’s stay in deten- 
tion upon a showing of good cause.” 
If a child is held for more than 15 
days following the entry of an order 
of adjudication, the detention home 
superintendent is required to re- 
quest the court to order the child’s 
release.”! 


Criminal prosecution as an adult 


Under both prior and current law, 
a juvenile may be prosecuted as an 
adult pursuant to a waiver hearing,” 
an information,” an indictment,” or 
a request by the child. The recent 
legislation amended the information 
and indictment provisions of Chap- 
ter 39. 

Under the new law astate attorney 
may directly file against any 16- or 
17-year-old juvenile who is alleged to 
have committed a felony.” The juve- 
nile then will be transferred for 
criminal prosecution; the new law 
does not afford this child the right to 
file a motion to be transferred back 
to juvenile court.2” The new law does 
not affect a 16- or 17-year-old child 


who is charged with a misdemeanor, 
however; if the state attorney files an 
information, the child, upon motion 
may return to the jurisdiction of the 
juvenile court if he can show that he 
has not previously committed two 
offenses, one of which was a felony.” 

The legislature also addressed in- 
dictment proceedings. Effective Oc- 
tober 1, 1981, when a grand jury re- 
turns an indictment against a juvenile 
on an offense punishable by death or 
by life imprisonment, the juvenile 
shall be tried as an adult on the indict- 
able offense, and on any other of- 
fence charged in the indictment.?® 
This legislation was requested by the 
Attorney General to remedy the 
problem arising out of the decision of 
the Fourth District Court of Appeal 
in Robidoux v. Coker.* 

In Robidoux, the court held that if 
a child is transferred for criminal 
prosecution as an adult pursuant to 
an indictment, all offenses arising out 
of the same incident are not neces- 
sarily transferred.*! In strictly con- 
struing §39.02(5)(c),°2 the court ruled 
that related offenses could not be 
transferred because they were not 
punishable by death or life impri- 
sonment and they were not lesser in- 
cluded offenses.** The state was re- 
quired to seek a waiver hearing on 
the related offenses.*4 By providing 
that all related offenses charged in 
the indictment shall be tried with the 
indictable offense,*> the recent legis- 
lation may resolve the problem cre- 
ated by Robidoux. 

The new law further provides that 
if the child is found guilty of the pri- 
mary offense, which is punishable by 
death or life imprisonment, the child 
shall be sentenced as an adult. If he is 
not found guilty on the primary of- 
fense, but he is found guilty of a re- 
lated or lesser included offense, the 
child may be sentenced either as a 
juvenile or as an adult.*6 


If juvenile sanctions are imposed, 
the child may be treated as a juvenile 
on a subsequent offense. If the child 
is sentenced as an adult, however, he 
must thereafter be handled as an 
adult for every subsequent violation 
of law.” 


Commitment 


When a child was adjudicated to 
have committed a delinquent act, the 
prior law authorized the court to 
commit the child to HRS.*8 The de- 
partment was given actual physical 
control over such child. HRS could 
place the child in a commitment facil- 
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ity such as a training school or a half- 
way house, or in a treatment pro- 
gram.*® The court was not authorized 
to determine placement or length of 
commitment.” 

The 1981 Legislature has given the 
courts more authority with regard to 
the commitment of a juvenile. When 
a court commits a child to HRS, the 
department is required to submit a 
list of at least three options for pro- 
grams in which the child may be 
placed. The court then ranks the op- 
tions according to the court’s pref- 
erence, and the court’s recommenda- 
tion must be followed by HRS if the 
resource is available.*! This provision 
of the legislation was apparently in- 
tended to open lines of communica- 
tion between the court and HRS with 
respect to placing a juvenile in a com- 
mitment program. 

A significant change from prior 
law is a provision allowing the court 


to retain authority over the discharge 


of the child from commitment if the 
court specifically provides for such 
authority in the commitment order. 
When the court retains this authority, 
HRS must seek the approval of the 
court to discharge the child.‘ In ef- 
fect, the court can now determine the 
length of time a juvenile remains in a 
commitment program. 


Community control 


Community control has been de- 
fined by the legislature as “the legal 
status of probation created by law 
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and court order in cases involving a 
child who has been found to have 
committed a delinquent act.”4 Un- 
der both prior and current law, a 
court may order a child who has been 
adjudicated to have committed a de- 
linquent act to participate in such 
community control programs as resti- 
tution and public service.*4 Such pro- 
grams are operated under the super- 


vision of HRS or another approved 
agency or individual.** The new law 
provides that a court may order 
school attendance and suitable em- 
ployment as conditions of a com- 
munity control program.*® 

The new law further provides that 
a court may order that a juvenile be 
placed in a community control pro- 
gram following the juvenile’s dis- 
charge from commitment.’ Com- 
munity based sanctions may be im- 
posed by the court at the disposition 
hearing or at any time prior to the 
discharge of the child.* 


Also, as part of a community 


The Duval County Regional Detention Center houses this courtroom for on-location 
hearings before a juvenile judge. From this center juveniles may be sent to one of three 
state training schools or to one of many half-way houses. 
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ALORA 
TENTION CENTER 
JUVENILE COURT 


The Regional Juvenile Detention Center in Duval County is one of 20 in the state where 
intake is provided for juveniles detained for law violations. This model center was oc- 
cupied in 1979. (Photos courtesy of HRS Facilities Services) 
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control program, the court is now 
authorized to order the parents of a 
juvenile to pay restitution for the 
damage caused by the child’s of- 
fense.*® Parental liability is limited 
to a maximum of $2,500 for a crim- 
inal episode.*® The parents must be 
absolved from liability if the court 
determines that the parents have 
made “diligent good faith efforts to 
prevent the child from engaging in 
delinquent acts.”>! 


The 1981 Legislature lifted the pro- 
tective cloak of confidentiality from 
certain juveniles.®? As a result of the 
new legislation, a law enforcement 
agency may now release for publica- 
tion the name and address of a 16- or 
17-year-old child taken into custody 
for committing a felony.*> The law 
enforcement agency may also release 
the name and address of a 16- or 17- 
year-old child taken into custody 
who has previously committed three 
or more misdemeanors.*4 


Traffic offenses 


With the apparent exception of 
felonies, all traffic offenses have 
been removed by the legislature 
from the jurisdiction of the juvenile 
court. Juvenile traffic offenses will 
no longer be subject to transfer from 
county court to juvenile circuit court. 
The legislature has now provided 
that the court of original and exclu- 
sive jurisdiction for a traffic offense, 
usually county court, will hear the 
case.5® The legislature has also en- 
acted new laws concerning the ap- 
prehension and sentencing of juve- 
nile traffic offenders.*” 


Right to counsel 


The recent legislation provides 
that if solvent parents of an insolvent 
child fail to provide counsel for their 
child, the juvenile court may re- 
quire counsel to be furnished by the 
parents.*8 If the parents refuse, coun- 
sel shall be appointed for the tem- 
porary representation of the child at 
the detention hearing and until per- 
manent counsel is provided by the 
parents or by the court.®® If the 
parents wilfully disobey the court’s 
order, they may be held in civil con- 
tempt of court.®° Counsel shall be ap- 
pointed for the child if the parents 
are held in contempt of court and still 
refuse to provide this service.*! The 
legislation, therefore, gives the courts 
a tool to persuade reluctant parents 
to provide counsel for their child if 
they have the financial ability to em- 
ploy one but fail to do so. 


4 


Educational assessment 


After a petition for delinquency 
has been filed, the court, under the 
new legislation, may order the child 
to be evaluated by a district school 
board educational needs assessment 
team.® Apparently, this assessment is 
intended to complement medical, 
psychiatric, and psychological ex- 
aminations and treatment.® Educa- 
tional needs assessment is defined by 
the legislation to include reports of 
intelligence and achievement tests, 
screening for learning disabilities and 
other handicaps, and screening for 
the need for alternative education. 


Escape 


Escape from a halfway house, ac- 
cording to the new law, now consti- 
tutes a third degree felony.® A half- 
way house is defined as a community 


based program for 12 or more com- 


mitted delinquents that is operated 
by HRS.*® 


1982 legislative session 


Committees in both the Senate and 
the House are continuing to examine 
the juvenile justice system during the 
interim between sessions.’ Both 
dependency and delinquency pro- 
ceedings are being considered and 
further changes may come in both 
areas. 

Undoubtedly, the effectiveness of 
the 1981] legislation will be evaluated 
in 1982. It is entirely possible that 
the detention and commitment pro- 
visions, among others, will be further 
revised and amended. The sweeping 
changes made in the juvenile justice 
system by the 1981 Legislature, 
therefore, may be only temporary. 
Everything appears open to review 
in the upcoming session, and addi- 
tional changes may be forthcoming. 


'Ch. 78-414, 1978 Fla. Laws. 

2CS/CS/HB 1095 (1981), assigned Ch. 
81-218, 1981 Fla. Laws; CS/HB 516 (1981), 
assigned Ch. 81-269, 1981 Fla. Laws; CS/HB 
325 (1981), assigned Ch. 81-211, 1981 Fla. 
Laws; The latter two laws take effect October 
1, 1981. The traffic provisions of CS/CS/HB 
1095 also take effect in October but the re- 
maining provisions took effect July 1, 1981. 

3CS/CS/HB 1095 (1981), which was as- 
signed Ch. 81-218, 1981 Fla. Laws, was a 
compromise between CS/HB 1095 and 
CS/CS/SB 343 and CS/SB 58. 

4Fxa. Stat. §39.01(14) (Supp. 1980). 

5Fxa. Stat. §39.01(16) (Supp. 1980). 

6See Ch. 81-218, §5, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.032(2) ). The former 
detention criteria were enacted by the 1980 
Legislature as follows: (2) Unless otherwise 
ordered by the court, a child taken into 


custody shall not be placed or detained in a 
secure facility prior to the disposition by the 
court unless: 

(a) The child is from another jurisdiction 
and is an escapee from a commitment pro- 
gram or an absconder from probation, a 
community control program, or parole super- 
vision for an offense which, if committed by 
an adult, would be a violation of law, or the 
child is wanted by another jurisdiction for an 
offense which, if committed by an adult, 
would be a violation of law; 

(b) The child requests protection in circum- 
stances that appear to present an immediate 
threat to his personal safety; 

(c) The child is charged with a capital 


third degree, manslaughter, sexual battery, 
robbery, aggravated battery, or aggravated 
assault; or with two or more serious property 
crimes arising out of separate transactions; 

(d) The child is charged with a serious 
property crime; that is, burglary as defined in 
§810.02(2) and (3) or arson; or with the sale or 
manufacture of, or the trafficking in, a con- 
trolled substance; which if committed by an 
adult, would be a felony; and 

1. He is already detained or has been re- 
leased and is awaiting final disposition of his 
case; or 

2. He has a record of failure to appear at 
court hearings; or 

3. He has a record of violent conduct result- 


ing in physical injury to others; or 
4. He has a record of adjudications for 


felony, life felony, or felony of the first degree; 
with a crime of violence, that is, murder in the 
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serious property offenses. Ch. 80-290, §5, 1980 
Fla. Laws 1260. 

7Ch. 81-218, §5, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.032(2) ). 


SId. (to be codified at Fra. Start. 
§39.032(3) ). 
(to be codified at Fra. Start. 


§39.032(1); see also Fia. Stat. §39.01(14) 
(Supp. 1980). 

10 Under the prior law, the intake officer was 
granted exclusive authority to determine if the 
child should be initially detained. Ch. 80-290, 
§5, 1980 Fla. Laws 1260. 

"Ch, 81-218, §5, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.032(1) ). 

127d, 

37d. 

(to be codified at Fria. Start. 
§39.032(2)). The law now recognizes that 
detention hearings may be held on Saturdays. 
Previously the law required hearings to be 
held within 48 hours, excluding Saturdays, 
Sundays, and legal holidays. Ch. 80-290, §5, 
1980 Fla. Laws 1261. 

16 See Ch. 80-290, §5, 1980 Fla. Laws 1261. 

17Ch. 81-218, §5, 1981 Fla. Laws (to be codi- 
fied at Fia. Stat. §39.032(5)(b) ). This pro- 
vision was deleted from existing law in 1980 by 
Ch. 80-290, §5, 1980 Fla. Laws 1262. 

18Ch, 81-218, §5, 1981 Fla. Laws (to be codi- 
fied at Fa. Stat. §39.032(5) (a) ); see also 
Stat. §39.032(5) (a) (Supp. 1980). 

'9Ch. 81-218, §5, 1981 Fla. Laws; compare 
Ch. 80-290, §5, 1980 Fla. Laws 1262. 

21d. (to be codified at Fra. Star. 
§39.032(6)(c),(d)). The state attorney should 
find it easier to obtain a continuance. See Ch. 
80-290, §5, 1980 Fla. Laws 1262, requiring 
“unavailability of evidence” or a showing of 
“exceptional circumstances.” 

21Ch. 81-218, §5, 1981 Fla. Laws (to be codi- 
fied at Fia. Stat. §39.032(6)(c)). Under the 
former the detention home superin- 
tendent could release any child detained 
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without a continuance beyond the 15-day 
limit. Ch. 80-290, §5, 1980 Fla. Laws. 


22F ia. Stat. §39.02(5)(a) (Supp. 1980). The 
waiver process is applicable to a child who 
was 14 years of age or older at the time the 
alleged violation was committed. 


23Ch. 81-218, §6, 1981 Fla. Laws; Fa. Start. 
§39.04(2)(e)4 (Supp. 1980). The state attorney 
may file an information against a child who 
was 16- or 17-years-old at the time of commis- 
sion of the alleged offense. The child can be 
transferred back to juvenile court, under the 
1980 law, if he can show that he has not pre- 
viously committed two offenses, one of which 
was a felony. 

24Ch. 81-269, §1, 1981 Fla. Laws; Fua. Stat. 
§39.02(5)(c) (Supp. 1980). An indictment can 
be returned against a child of any age who 
commits an offense punishable by death or by 
life imprisonment. 

ia. Stat. §39.02(5)(b) (Supp. 1980). 

26 Ch. 81-218, §6, 1981 Fla. Laws (to be codi- 
fied at Fa. Stat. §39.04(2)(e)4). Also, the 
state attorney is authorized to file an 
information without first receiving the recom- 
mendation of the intake officer. Id. (to be 
codified at FLa. Stat. §39.04(2)(e) ); compare 
Ch. 78-414, §7, 1978 Fla. Laws 1333. 

27 Under the prior law, the case could be 
transferred back to juvenile court upon motion 
of the child if the child could show that he had 
not previously committed two offenses, one of 
which was a felony. Ch. 78-414, §7, 1978 Fla. 
Laws 1333. 

*Ch. 81-218, §6, 1981 Fla. Laws (to be 
codified at FLa. Stat. §39.04(2)(e)4). 

29Ch. 81-269, §1, 1981 Fla. Laws (to be codi- 
fied at Stat. §39.02(5)(c) ). 

39383 So.2d 719 (Fla. 4th D.C.A. 1980). 

317d. at 721. 

2Fia. Stat. §39.02(5)(c) (1979) provides: 
(c) A child of any age charged with a violation 
of Florida law punishable by death or by life 
imprisonment shall be subject to the jurisdic- 
tion of the court as set forth in §39.06(7) unless 
and until an indictment on such charge is 
returned by the grand jury. When an indict- 
ment is returned, the petition for delinquency, 
if any, shall be dismissed and the child shall be 
tried and handled in every respect as if he were 
an adult. No adjudicatory hearing shall be held 
within 21 days from the date that the child is 
taken into custody and charged with having 
committed a capital or life felony unless the 
state attorney advises the court in writing that 
he does not intend to present the case to the 
grand jury or that he has presented the case to 
the grand jury and that the grand jury has 
returned a no true bill. If the court receives 
such a notice from the state attorney, or if the 
grand jury fails to act within the 21-day period, 
the court may proceed as otherwise authorized 
under this chapter. 


33383 So.2d at 721. 

347d. 

35Ch. 81-269, §1, 1981 Fla. Laws (to be codi- 
fied at Fia. Stat. §39.02(5)(c) ). 

36d. If applicable, the juvenile could also be 
sentenced pursuant to the Youthful Offender 
Act, Fia. Stat. §958.04 (Supp. 1980). 

37 Ch. 81-269, §1, 1981 Fla. Laws (to be codi- 
fied at Fa. Stat. §39.02(5)(c) ). 

3% Ch. 78-414, §13, 1978 Fla. Laws 1342. 

39]d.; see also FLa. ApMin. Cope Ch. 10H- 
1.03(2) (1977). 

Ch. 78-414, §13, 1978 Fla. Laws 1342. 

4'Ch. 81-218, §9, 1981 Fla. Laws (to be codi- 
fied at FLa. Stat. §39.09(3)(e) ). 

“Ch. 81-218, §11, 1981 Fla. Laws (to be 
codified at FLa. Stat. §39.11(3) ). The time of 


commitment, however, cannot exceed the 
maximum term of imprisonment which an 
adult may serve for the same offense. Id. 
43FLa. Stat. §39.01(10) (Supp. 1980). 
44Ch. 81-218, §11, 1981 Fla. Laws; Fa. Stat. 
§39.11(1)(a)1 (Supp. 1980). 
51d 


46 Ch. 81-218, §§10, 11, 1981 Fla. Laws (to be 
codified at Fra. Stat. §§39.10(2), 
39.11(1)(a)1). 

47 Ch. 81-218, §9, 1981 Fla. Laws (to be codi- 
fied at Fra. Stat. §39.09(3)(e)). This dispo- 
sition alternative has not been previously avail- 
able. 

481d. 

Ch. 81-218, §11, 1981 Fla. Laws (to be cod- 
ified at Fia. Stat. §39.11(1)(h)). Under the 
former law, the court could order only juve- 
niles to pay restitution. Ch. 80-290, §11, 1980 
Fla. Laws 1267. 

50Ch. 81-218, '', 1981 Fla. Laws (to be codi- 
fied at Fia. Stat. §39.11(1)(h) ). 

511d. 

52The name and address of juveniles taken 
into custody for the alleged commission of a 
delinquent act or violation of law have been 
treated in the past as confidential information. 
Law enforcement agencies were not autho- 
rized to release such information to the public. 
Ch. 80-290, §12, 1980 Fla. Laws 1268. 

53Ch. 81-218, §13, 1981 Fla. Laws (to be 
codified to Stat. §39.12(7) ). 

547d. 

55Ch. 81-218, §§1, 2, 14, 1981 Fla. Laws (to 
be codified at Fia. Stat. §§39.01(8), 39.02, 
316.635). Formerly, four serious _ traffic 
offenses could be transferred to juvenile court: 
fleeing a law enforcement officer, leaving the 
scene of an accident involving death or 
personal injury, leaving the scene of an acci- 
dent involving property damage, and driving 
under the influence. Ch. 80-290, §2, 1980 Fla. 

Laws 1257. 

56Ch. 81-218, §14, 1981 Fla. Laws (to be 
codified at FLa. Stat. §316.635). 

57 1d.; Ch. 81-218, §15, 1981 Fla. Laws (to be 
codified at FLa. Stat. §316.655). 

58Ch. 81-211, 1981 Fla. Laws (to be codified 
at Stat. §39.071). 


591d. (to be codified at Fria. Start. 
§39.071(2) ). 

(to be codified at Fria. Start. 
§39.071(3) ). 


811d. The courts were required under the 
former law to appoint counsel for the insolvent 
child; they had no power to coerce solvent 
parents to provide counsel for their child. See 
Ch. 78-414, §11, 1978 Fla. Laws 1336. 

62Ch. 81-218, §18, 1981 Fla. Laws (to be 
codified at FLa. Stat. §39.08(1), (2)). 

63 See Fia. Stat. §39.08 (Supp. 1980). 

61Ch. 81-218, §18, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.08(2) ). 

65Ch. 81-218, §12, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.112). In 1978, the 
legislature provided that escape from a 
training school or secure detention facility 
constitutes a third degree felony. Ch. 78-414, 
§17, 1978 Fla. Laws 1349. 

66Ch. 81-218, §1, 1981 Fla. Laws (to be 
codified at Fia. Stat. §39.01(37) ). 

67 Specifically, the Senate Committee on 
Judiciary-Criminal is studying dependency 
and delinquency proceedings in the juvenile 
justice system as an interim project. The House 
Select Committee on Juvenile Justice, which 
was created prior to the 1981 legislative 
session, is mandated to examine the juvenile 
justice system during its tenure. During the 
interim, the House committee will also focus 
on dependency and delinquency proceedings. 
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Florida appellate 


reform: 


One vear later 


By Arthur J. England, Jr. and Richard C. Williams, Jr. 


More than one year has elapsed 
since the effective date of the 1980 
constitutional amendment which 
wrought the most dramatic change in 
the jurisdiction of the Supreme Court 
of Florida in 24 years.! Although the 
amendment was generally portrayed 
as an attempt to lighten the court's 
burgeoning caseload, its two princi- 
pal, underlying objectives were to 
eliminate delay in the finality of 
appellate proceedings, and to permit 
the timely and careful resolution of 
important decisions emanating from 
the Supreme Court.” 

This article analyzes the Supreme 
Court’s first year of operation under 
the 1980 amendment, evalyating the 
performance of the amendment in 
light of its objectives. It focuses on 
decisional developments in selected 
areas of the court’s mandatory and 
discretionary jurisdiction affected by 
the 1980 amendment. The authors 
have also identified some unan- 
swered questions concerning the 
amendment. 

It is, of course, impossible to cata- 
logue all possible effects of the 1980 
amendment or to assess completely 
whether it has lived up to its expecta- 
tions, from the limited perspective of 
one year. The long-range conse- 
quences of tbe court’s streamlined 
jurisdicticn wi: not be evident for 
years. Th: experience of the first 12 
months, .ver, provides a 
glimpse of "he pc ssible effects of the 
1980 ame..c¢ nent, and whether it 
might measure up to an earlier prog- 
nosticaticn of “a new day in Florida 
appellate justice.”® 


Preliminary overview 


It will be recalled that the major 
changes instituted by the 1980 
amendment were the elimination of 


direct appeals to the Supreme Court 


from trial courts in cases other than 
death penalties and bond validations, 
the refinement of the Supreme 
Court’s discretionary jurisdiction to 
eliminate the review of nonprece- 
dential district court decisions, and 
the elimination of almost all direct 
appeals to the court from administra- 
tive agencies. The intended overall 
effect of these amendments was to 
limit the Supreme Court to policy 
matters of statewide significance, 
leaving to the district courts of 
appeal the dispensation of appellate 
justice to individual litigants. 

An immediate effect of the 1980 
amendment was a dramatic drop in 
the number of cases filed with the 
Supreme Court. In the 12-month 
period preceding the 1980 amend- 
ment the court received 2,466 filings, 
as compared with 1,456 filings for the 
12-month period after the amend- 
ment. 

The relatively low number of 
filings in the court during the first 12 
months of the operation of the 1980 
amendment provided the court with 
considerable “breathing room.” This 
resulted from a lag in the time neces- 
sary to bring to the court matters 
filtered through the district courts of 
appeal which formerly came directly 
from trial courts, such as orders 
passing on the validity of statutes or 
construing a provision of the consti- 
tution. The time necessary to perfect 
appeals and obtain a decision in the 
district courts postponed for at least 
12 months any possible review of 
most of those matters by the 
Supreme Court, on either a manda- 
tory or discretionary basis. 

The Supreme Court used its 
breathing room wisely, rejecting a 
more leisurely pace which the re- 
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duced number of new cases might 
have provided and exerting great 
efforts to conclude deliberations on 
many of its pending matters. In fact, 
the court made giant strides toward 
eliminating the unmanageable 
backlog of cases which had built up 
before the amendment became 
effective. On March 31, 1980, the 
court had 1,348 cases on its docket 
which were unresolved. The court 
disposed of 2,099 cases during the 
next 12 months and closed the 12- 
month period ending March 31, 1981, 
with only 704 cases on its docket.‘ 
The authors believe that the 1980 
amendment has both accelerated 


October 1980 
On docket 
beginning of month 770 
Total filings 141 
On docket 

end of month 773 


q 
5 
i 


finality in appellate proceedings 
generally, and promoted the 
Supreme Court’s ability to provide a 
careful but prompt resolution of its 
decisions. 


Analysis—mandatory jurisdiction 


Death penalties—section 
3(b)(1)—The 1980 amendment 
made no change in the Supreme 
Court’s mandatory review of final 
judgments imposing a death penalty 
under article V, section 3(b)(1). It 
had been estimated that the Supreme 
Court devoted approximately 25 
percent of its available worktime to 
the review of death penalty cases.5 


The authors believe that curtailment 
of the court’s jurisdiction in other 
areas and the court’s focused effort to 
reduce the backlog of cases in this 
category combined to make death 
penalty review a larger proportion of 
the court’s work during the 12-month 
period. Empirical data is unavailable, 
but the authors estimate that the 
justices were devoting closer to 35 
percent of their time to the review of 
death penalty cases. 

If the court’s workload stays at 
reasonable levels, the average time 
from appeal to disposition in this 


-class of cases almost surely will be 


shortened. Contributing to shortened 


appeal times will be new controls 
which relate to the length of time for 
processing these cases within the 
court. In the past, the time from filing 
to decision has been largely deter- 
mined by counsel for the parties 
through their control over record 
development and briefing. Recently, 
however, the court took the initiative 
to determine and eliminate delay 
attributable to the handling of capital 
appeals.® 

Invalidity of state statute or 
constitutional provisions—section 
3(b)(1)—New language in article V, 
section 3(b)(1) of the constitution 
brought to the court mandatory 


November 1980 

On docket 

beginning of month 773 
Total filings 81 

On docket 

end of month 720 


December 1980 

On docket 

beginning of month 720 
Total filings 125 

On docket 

end of month 742 


January 1981 
On docket 
beginning of month 742 
Total filings 121 

~ On docket 
end of month 724 
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February 1981 
On docket 


Total filings 105 
On docket 
end of month 727 


jurisdiction to review district court 
decisions which declared invalid 
either a state statute or a provision 
of the state constitution. An open 
question under the 1980 amendment, 
whether a declaration of invalidity 
can be “inherent” in a district court’s 
decision, seems to have been 
resolved in Southern Gold Citrus v. 
Dunnigan.’ There the district court 
had affirmed without opinion an 
order of a deputy commissioner 
which allegedly failed to apply a 
limiting workers’ compensation 
statute. The appeal papers suggested 
that the district court inherently in- 
validated the statute. The Supreme 
Court summarily dismissed the 


beginning of month 724 
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March 1981 
On docket 
beginning of month 727 
Total filings 121 

On docket 

end of month 704 


appeal for lack of jurisdiction, on the 
ground that the district court did not 
declare a state statute invalid. A 
petition to reinstate the appeal was 
denied.® 

Review of administrative action— 
section 3(b)(2)—As amended in 
1980, section 3(b)(2) of article V 
limited the Supreme Court's jurisdic- 
tion over administrative matters to 
the review of Public Service 
Commission action with respect to 
electric, gas and telephone utilities. 
By statute, the review of Commis- 
sion decisions in all other areas of its 
jurisdiction was assigned to the First 
District Court of Appeal.? Concern 
as to the constitutionality of this as- 


signment of exclusive jurisdiction to 
one district court of appeal may have 
been abated by Rollins v. Southern 
Bell Telephone & Telegraph Co.,'® 
holding that the legislature had the 
authority to assign review of all 
workers’ compensation cases to the 
First District Court of Appeal be- 
cause the agency had its headquar- 
ters in Tallahassee. The authors know 
of no pending constitutional chal- 
lenge to the exclusive assignment of 
Commission jurisdiction. 


Discretionary jurisdiction—Insert- 
ing “expressly” in Section 3(b)(3): 

“[T]he purpose for including the 
term ‘expressly’ in section 3(b)(3) 
was to overrule Foley [v. Weaver 
Drugs, Inc.],"' and thereby eliminate 
Supreme Court review of [no- 
opinion district court decisions 
known as] PCA’s. A written opinion 
of the district court on the point of 
law sought to be reviewed is now an 
essential predicate for Supreme 
Court review.”!? Initial decisions 
construing section 3(b)(3) indicate 
that the court remains firmly 
committed to that purpose. The 
court, in effect, has relied upon the 
“expressly” requirement to reject 
Supreme Court jurisdiction over 
several types of district court 
decisions which formerly qualified 
for review under the Foley doctrine. 

Decisions without opinion— 
Jenkins v. State'? was the court’s first 
decision applying the 1980 
amendment. There petitioner sought 
review, under the court’s conflict 
jurisdiction, of a district court 
decision which read merely “PER 
CURIAM AFFIRMED.”!* The 
district court’s decision was 
accompanied by an _ extensive 
dissent, reciting facts and analyzing 
applicable law. 

On review, the Supreme Court 
anaiyzed the history and language of 
amended section 3(b)(3) and 
concluded: 


[T]he Supreme Court of Florida lacks juris- 
diction to review per curiam decisions of the 
several district courts of appeal of this state 
rendered without opinion, regardless of 
whether they are accompanied by a dissenting 
or concurring opinion, when the basis for such 
review is an alleged conflict of that decision 
with a decision of another district court of 
appeal or of the Supreme Court. 


Jenkins not only eliminated the 
Supreme Court’s conflict review of 


ai 
4 


PCA’s without opinion, it further 
abolished the concepts of “dissent 
conflict” and “concurrence conflict” 
which had been developed by the 
court in earlier years.'5 Although 
Jenkins involved only PCA’s arising 
under the court’s conflict jurisdic- 
tion, it is probable that PCA’s arising 
under any of the other jurisdictional 
categories of section 3(b)(3) will be 
similarly treated, since each is 
prefaced with the term “expressly.” 

In St. Paul Title Insurance Corp. v. 
Davis,'* petitioner sought review of a 
district court PCA without opinion 
under the constitution’s “all writs” 
provision.!? The court dismissed the 
petition on the authority of Jenkins, 
noting also that the all writs provision 
could not be used to establish an in- 
dependent basis for appellate 
jurisdiction.!* Similarly, when review 
of a PCA without opinion was sought 
by a petition for writ of prohibition 
or, alternatively, mandamus, the 
petition was denied.!® 


Citation PCA’s 


Dodi Publishing Co. v. Editorial 
America, S.A.,”° involved a request to 


April 1981 
On docket 


beginning of month 704 


Total filings 123 
On docket 
end of month 666 


review a district court decision which 
read in its entirety: 

PER CURIAM. 

Affirmed. See Consolidated Electric 
Supply, Inc. wv. Consolidated Electrical 
Distributors Southeast, Inc., 355 So.2d 853 
(Fla. 3d D.C.A. 1978). 


Petitioner argued that the cited case, 
Consolidated Electric, was in con- 
flict with another district court deci- 
sion. The court refused to reexamine 
the authority cited for conflict, rea- 
soning that 

[t]he issue to be decided from a petition for 
conflict review is whether there is express and 
direct conflict in the decision of the district 
court before us for review, not whether there is 
conflict ina prior written opinion which is now 
cited for authority.”! 

The petition for review was 
dismissed. 

The Dodi decision was followed in 
Robles Del Mar, Inc. v. Town of 
Indian River Shores.22 The district 
court decision in Robles was a PCA 
merely citing another decision filed 
by the same court on the same day.” 
The Supreme Court dismissed the 
petition on the basis of Dodi, noting 
that the cited case was a “final” 
decision of the district court.24 The 


finality of the cited case was evident 
from the record, which showed that 
rehearing had been denied by the 
district court and that no timely 
review petition had been filed to 
invoke the Supreme Court’s juris- 
diction. 

The court’s treatment of citation 
PCA’s in Dodi and Robles appears to 
accept the notion that decisions of 
that type “stand on no better prece- 
dential footing than pure PCA’s,”* 
and that the citation of authority in 
each is principally for the benefit of 
the parties rather than the public. 

This is not to say that the court will - - 
not accept review of a PCA which 
cites a district court decision which is 
not final. In fact, it appears the court 
will accept review when the cited 
case is pending or has been accepted 
for review in the Supreme Court. For 
example, review was accepted in 
Shelby Mutual Insurance Co. v. 
Johnson, bringing to the court a 
district court decision 27 which read 
in its entirety: 

The summary final judgment entered herein 
is reversed and the cause is remanded for 


further proceedings, on the authority of State 
Farm Insurance Company v. Bergman, No. 


May 1981 

On docket 

beginning of month 666 
Total filings 126 

On docket 

end of month 670 


June 1981 

On docket 

beginning of month 670 
Total filings 139 

On docket 

end of month 667 
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79-1702/T 4-694, (Fla. 5th D.C.A., August 27, 
1980). Reversed and Remanded. 

The cited decision, State Farm 
Insurance Company v. Bergman, 
had been certified to the court and 
accepted for review** when review 
was granted in Shelby. 

State Farm Mutual Automobile 
Insurance Co. v. Walter,29 State Farm 
Mutual Automobile Insurance Co. v. 


of this writing are Jollie v. State, * 
Allen v. State,*4 and Knight v. State,>5 
citing to and raising the same issue as 
the pending case of Murray v. State.*® 
The treatment of these several cases, 
and the court’s methodology for dis- 
tinguishing acceptable from 
unacceptable citation PCA’s (such as 
on the basis of the “finality” touch- 
stone identified in Robles) will have 
significant impact on the court’s 
future caseload and thus the effec- 
tiveness of the 1980 amendment, the 
authors believe. 


July 1981 

On docket 

beginning of month 667 
Total filings 159 

On docket 

end of month 628 


Smith, and State Farm Mutual 
Automobile Insurance Co. v. 
White,*' all are citation PCA’s in 
which the case cited for authority is 
pending before the court for re- 
view.*? Review determinations in 
these cases are pending at the time of 
this writing. Also pending at the time 


August 1981 

On docket 

beginning of month 628 
Total filings 146 

On docket 

end of month 728 


Citation orders 


In Pena v. Tampa Federal Savings 
& Loan Association,” petitioner 
sought review of the following order 
entered by the district court of 
appeal: 


The attorneys for appellee having filed a 
motion to dismiss the above-styled interlocu- 
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tory appeal, upon consideration, it is 


ORDERED that said motion is granted and 
the above-styled interlocutory appeal is 
hereby dismissed. See Southeastern Asso- 
ciates, Inc. v. First Georgia Bank, 362 So.2d 
967 (1st D.C.A. 1978). 


Citing Dodi and Jenkins, the court 
found no express and direct conflict 
in the order and dismissed the peti- 
tion. 


Other considerations 


The above precedents provide 
virtually no guidance as to how much 
discussion of the legal issue being 
brought for review is needed in a 
district court opinion to satisfy the 
“expressly’’ requirement. The 
question remains largely open for 
future interpretation. Based on the 
historical development of section 
3(b)(3), we suggested that “a general 
statement of the legal issue” in the 
district court opinion would be 
adequate to permit a petition for 
conflict review.** The authors’ 
review of the direct conflict cases 
accepted by the court during the first 
year of the amendment tends to 
support this suggestion. Instances 
were found where a minimal amount 
of discussion in a district court 
opinion—even a sentence or two— 
sufficed to obtain conflict review in 
the Supreme Court. Nonetheless, 
most of the district court opinions in 
fact contained fairly extensive dis- 
cussions of the issue alleged for 
conflict, and in many instances the 
district court actually recognized the 
existence of a conflict in its decision. 
Seemingly, a recognition of conflict 
by the district court enhances the 
possibility that the Supreme Court 
will accept review. 


The addition of the “expressly” 
requirement section 3(b)(3) 
prompted two important procedural 
changes with respect to Florida 
appellate practice. First, the 
Supreme Court’s Manual of Internal 
Operating Procedures has been 
amended to indicate that the clerk’s 
office will automatically dismiss 
requests for discretionary review 
where the district court has not 
written an opinion in the case.*® 
Second, the Florida Rules of 
Appellate Procedure were amended 
to limit jurisdictional briefs to ten 
pages and to prohibit reply briefs on 
jurisdiction.‘ 


Construction of the constitution— 
section 3(b)(3) 

Two cases filed during the amend- 
ment’s first year, however, indicate 
that the Supreme Court has broad 
discretion in determining whether a 
district court’s construction suffi- 
ciently explains or amplifies a consti- 
tutional provision so as to provide a 
viable basis for jurisdiction. In In re 
Estate of Finch,‘! the district court 
rendered an eight-line interpretation 
of an exception in the homestead 
provision of the Florida Constitution. 
Contrariwise, the district court in 
Sentinel Star Co. v. Edwards,” 
engaged in an extensive analysis of an 
unresolved constitutional issue which 
it recognized was “one of first im- 
pression.” Both cases were accepted 
for review. 


Conflict of decisions— 
section 3(b)(3) 


The 1980 amendment continued 
the concept of “direct conflict” in 
section 3(b)(3) with several minor 
but important changes—namely, the 
elimination of intra-district conflict 
and the inclusion of the “expressly” 
requirement. Both of these changes, 
along with other cbservations on 
prior doctrines and practices, 
warrant analysis here. 

The Supreme Court prepared for 
the elimination of intra-district con- 
flict by establishing an en banc 
review process for the district courts 
of appeal.** An interesting use of the 
new en banc procedure occurred in 
Rogers v. State Farm Mutual Auto- 
mobile Insurance Co.* In that case 
the en banc court denied a motion for 
rehearing as being untimely but then, 
on its own motion, reversed a 
decision which had been rendered 
some six months earlier as being in 
direct conflict with one of the court’s 
later decisions.4® The en banc deci- 


sion was brought to the Supreme . 


Court in a petition for common law 
certiorari, challenging the ability of 
the district court to exercise jurisdic- 
tion over a decision for which no 
timely petition for rehearing had 
been filed and in which the time for 
review to the Supreme Court had 
expired.‘” The court entered an order 
treating the petition as an application 
for a writ of mandamus and directed 
the district court to show cause why 
its en banc decision should not be 
vacated.*8 


As noted earlier, a direct conflict of 
decisions need not be identified and 
discussed in the district court’s 
opinion to satisfy the “expressly” 
requirement. Rather, a general state- 
ment of the legal issue probably can 
premise a petition for review if 
counsel believes that a direct conflict 
of decisions exists. 

While either a discussion of legal 
issues or an identification of conflict- 
ing precedents in a district court 
opinion may allow counsel to file for 
Supreme Court review, neither will 
assure that a case will be accepted for 
review. The point is illustrated by 
Police Pension Board v. Gaines,*® a 
case brought to the court for review 
on the basis of a direct conflict of 
decisions. The district court’s opinion 
acknowledged “a degree of conflict” 
between two precedents,*® yet the 
Supreme Court denied review.*! 

Early thought on the limited 
change in section 3(b)(3) suggested 
that many of the doctrines developed 
under prior case law, such as the two 
types of direct conflict articulated in 
Nielsen v. City of Sarasota®2 would 
continue under the 1980 amendment. 
An argument can be made, however, 
that the types of cases in which an 
“express” and “direct” conflict can 
arise is more narrow than originally 
perceived. 

For example, conflict petitions 
which challenge the district court’s 
attempt to reweigh evidence may no 
longer be acceptable for review in 
the Supreme Court under either of 
the tests announced in Nielsen. First, 
a district court decision which in fact 
reweighs evidence, albeit improp- 
erly, usually does not discuss or 
identify a legal issue which is in con- 
flict with other appellate decisions. 
District courts never declare that 
they are reweighing the evidence. 
Supreme Court review requires an 
extrinsic look at what the district 
court did, not what it said, to deter- 
mine whether its action, rather than 
its decision, is in direct conflict with 
principles of law established in other 
appellate cases. Second, the notion of 
finality in the district courts which 
underlies the 1980 amendment 
contemplates that district courts, 
knowing the correct rules to apply, 
can be wrong or misapply those rules 
without subjecting their decisions to 
Supreme Court review. 

The authors hypothesize, there- 
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fore, that decisions such as Wester- 
man v. Shells City, Inc.,35 and Shaw 
v. Shaw, in which the court reem- 
phasized the responsibility of the 
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district courts to accept evidentiary 
findings of the trial courts and not 
reweigh the evidence themselves, 
may no longer provide a viable 
predicate for establishing a direct 
conflict of decisions, unless to 
express a periodic restatement of this 
review principle. A few recent court 
decisions suggest this result. 

In Sheradsky v. Moore, the 
petition for review argued only that 
the district court had reweighed the 
evidence and substituted its 
judgment for that of the trier of fact, 
citing conflict with Westerman and 
related cases. The court denied 
review. In Berlin v. Berlin,®” the 
result was the same.** Contrariwise, 
in Chirogianis v. Anderson, the 
court by a vote of 4-3 accepted for 
review a district court decision 
brought for review solely on the basis 
of an alleged Westerman-type con- 
flict.®° 

With respect to jurisdictional 
briefs and appendices, the authors 
note that many practitioners still 
attach trial transcripts to their briefs 
as a part of the appendix. This is a 
complete waste of time, effort and a 
client’s money, since there is no 
longer any justification for referring 
to the trial transcript in a case 
brought to the court on the basis of a 
direct conflict of Florida appellate 
court decisions. 

Another wasteful procedure is the 
filing by respondents of a second 
copy of the district court’s decision. 
The rules provide that the decision 
must be part of the petitioner's 


appendix, or jurisdiction will not lie 
in the first instance.®! The filing of a 
second copy, obviously, is un- 
necessary. 


As regards the number of conflict 
cases accepted for review, the 
authors note that approximately 13 
percent of those filed and disposed 
of during the 12-month period were 
accepted for review. The 1980 
amendment has apparently provided 
a basis for less self-restraint in the 
minds of the justices than was 
formerly exercised.§®2 With fewer 
requests filed, a greater percentage 
of .cases can be accepted without 
creating unreasonable delays. 


Certified questions of great public 
importance—section 3(b)(4) 


The 1980 amendment made no 
significant change in the Supreme 
Court’s authority to review on a 
discretionary basis those decisions 
which the district courts certify as 
passing upon questions of great 
public importance. Interestingly, the 
court accepted for review all of the 
certified decisions as to which 
jurisdictional determinations had 
been made at the time of this writing. 
It appears, then, that the justices 
generally respect the judgment of 
district court judges as to whether a 
matter is sufficiently important to 
warrant review by the state’s highest 
tribunal. This deference will pose no 
problems for the court, provided 
district court judges continue to 
certify only those decisions which in 
fact involve questions of statewide 
importance. 


Of the 17 certified decisions which 


were filed and accepted for review, 
14 were set for consideration with 
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oral argument; in the remaining 
three, the parties did not request 
argument. This suggests not only that 
any certified decision which is 
accepted by the court will warrant 
oral argument on the ground of its 
importance, but that the justices have 


adopted that -view of certified 


matters in allocating their limited 
bench time. 

The 1980 amendment substituted 
the terms “great public importance” 
for “great public interest.” Based on 
the historical development of the 
provisions, the authors had suggested 


_that the phrases were synonymous. 


Other commentators, however, 
expressed the view that “great public 
importance” was broader than “great 
public interest” in that some issues 
may have importance “but may not 
be sufficiently known by the public 
to have ‘great public interest.’ The 
certified cases initially accepted for 
review indicate that the change in 
terminology has indeed broadened 
the provision to some extent. In a 
number of instances, the court has 
accepted certifications involving 
technical legal issues which are 
undoubtedly of great importance but 
which are palpably not of 
widespread public concern.® 


Certified trial court orders— 
section 3(b)(5) 


McPherson v. Flynn,® a case filed 
with the court on April 1, 1981, 
(technically during the second year 
of the 1980 amendment), illustrates 
both the intended operation of 
section 3(b)(5) and the significance 
of the difference between the two 
alternative bases for the certification 
of a trial court order which requires 
immediate resolution by the 
Supreme Court—“great public 
importance” and “great effect on the 
proper administration of justice 
throughout the state.” The case 
involved the power of the judiciary 
to adjudicate the validity of a 
legislator’s election. 

The McPherson case came to the 
court on April 1. The Florida 
Legislature was scheduled to 


convene for its regular 1981 session 
on April 7. In light of the challenge to 
McPherson’s position as a member of 
the Florida House of Representatives 
and the district court’s certification, 
the court accepted the case for 
and 


review®? expedited its 


| | 
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consideration of the case by setting it 
for oral argument on April 9. A 
decision and opinion were rendered 
on April 14. 

The McPherson case was brought 
to the court as a matter of great 
public importance. Its resolution is 
unrelated to the proper administra- 
tion of justice throughout the state. 
This latter category of case would 
more typically affect the operation 
of the court system in some way, as 
was discussed by way of examples in 
our earlier article.** Quite clearly 
now, it can be seen that although is- 
sues affecting the administration cf 
justice may have prompted the crea- 
tion of the certification procedure 
found in section 3(b)(5),® the “great 
public importance” alternative is a 
concept distinct from the “admin- 
istration of justice” alternative. 


Concluding observations 


Certain general observations can 
be drawn from the first year of 
experience under the 1980 
amendment. 

1. A major concern of some 
members of the organized Bar 
regarding the adoption of the 1980 
amendment was the risk of 
entrusting the finality of their cases to 
district court judges. Although no 
conclusive data can be developed to 
establish that decisions of three- 
judge district court panels are as 
reliable and just as decisions of a 
seven-justice Supreme Court were 
thought to be, at least one indicator 
suggests that the organized Bar’s 
concern was unwarranted. 

Since the adoption of the 1980 
amendment there has been a merit 
retention election of 20 district court 
judges throughout the state. 
Preretention polls taken by the 
organized Bar with respect to these 
judges showed a 76 to 93 percent 
range of acceptability among 
lawyers. In fact, all but two district 
court judges were considered 
qualified by more than 80 percent of 
Florida’s lawyers.”° These ratings by 
the Bar were confirmed by the voters 
during the merit retention elections, 
when all 20 district court judges were 
retained in office. The percentages 
of approval ranged from 66 percent 
to 76 percent.7! 

2. Although it is too early to make 
predictions with any degree of 
precision, the composition of the 


Supreme Court’s workload may be 
shifting subtly. Review of death 
penalty cases consumed a larger 
proportion of the court’s current 
work time, and Bar matters, 
frequently overlooked, increased as 
a proportion of the court’s workload. 
A 1977 analysis of the court's 
workload indicated that approxi- 
mately nine percent of the court’s 
filings were Bar-related matters.72 
Bar-related matters recently 
assumed more prominence, 
representing 21 percent of the court’s 
total filings. In the long view of 
constitutional reform, the question 
will have to be asked whether death 
penalty cases and Bar matters will or 
should occupy such a prominent 
proportion of the court’s work. 


3. A main objective of the voters in 
adopting the 1980 amendment was to 
reduce delay in appellate courts. 
Implementation of the amendment 
has enabled the Supreme Court to 
reduce significantly the amount of 
time necessary to dispose of petitions 
for discretionary review—a major 
portion of its workload. As of April 1, 
1980, the approximate time for the 
disposition of certiorari petitions was 
five to six months. One year later, the 
approximate average time for 
disposition of review petitions was 
six to eight weeks. 

4. It has been suggested that the 
philosophy of the Supreme Court’s 
seven justices, and their adherence to 
the voters’ will with respect to the 
court’s jurisdiction, will in large part 
determine the ultimate success of the 
1980 amendment.”? The voting 
patterns of the current justices may 
be a preliminary indicator of their 
acceptance of the Supreme Court’s 
new role. Bearing in mind that the 
court in recent years had granted 


review in less than five percent of its: 


discretionary cases,” it is interesting 
to see the justices’ votes on direct 


conflict petitions under revised 
section 3(b)(3) in the cases which 
were disposed of by a panel or the 
court during the first year since the 
1980 amendment became effective. 

It may be fairly inferred that the 
voting variations illustrated in this 
table reflect diverse attitudes both as 
to the relative importance of select 
issues brought to the court and as to 
the Supreme Court’s generic role in 
Florida’s judicial hierarchy. There is 
nothing insidious or dangerous in 
those diversities. Indeed, they exist in 
all high courts, and their periodic 
explication, such as through the 
debates on the 1980 constitutional 
amendment, is a source of strength 
within the court and a resource of 
understanding to the public 
generally. o 


1Fla. SJR 20-C (Spec. Sess. 1979), amended 
art. V, §3 of the Florida Constitution. The 
amendment, which was ratified by the voters 
on March 11, 1980, became effective on April 
1, 1980. Const. art. V, §3(b). 

2See England, Hunter & Williams, 
Constitutional Jurisdiction of the Supreme 
Court of Florida: 1980 Reform, 32 U. Fra. L. 
Rev. 147, 149 (1980) [hereinafter cited as Juris- 
dictional Reform), where the authors 
preliminarily analyzed the 1980 amendment. 

at 149. 

4In the first six months under the 1980 
amendment, the court disposed of an average 
223 cases per month, leaving a pending 
inventory as of September 30, 1980, of 770 
cases. The court’s inventory stabilized 
thereafter, with no major fluctuations in the 
number of filings or dispositions. 

5 See Jurisdictional Reform, supra note 2, at 
162. 

6On April 28, 1981, the court issued 
directives to the public defenders of the 
Seventh, Eleventh and Fifteenth Judicial 
Circuits, establishing deadlines for briefs to be 
filed in certain pending capital appeals, 
directing withdrawal in certain other pending 
capital appeals in order to permit the 
appointment of private counsel, and directing 
them to decline future representation in 
capital appeals until assurance is given that 
they can timely process new matters. E.g., In 
re: Directive to the Public Defender of the 
Seventh Judicial Circuit of Florida, No. 60,514 


TABLE 2 
Number of Review Review Percent of cases 
Justice casesconsidered | accepted denied accepted 
Adkins 278 126 152 45.32 
Boyd 279 56 223 20.07 
Overton 292 49 243 16.78 
England’ 249 35 214 14.06 
Sundberg” 74 28 46 37.84 
Alderman 287 30 257 10.45 
McDonald 281 52 229 18.51 
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Florida appellate reform: 
One vear later 


(Fla. Apr. 28, 1981). These directives were 
followed on May 6, 1981, by an administrative 
order entered by the chief justice which 
provided new controls over the development 
of the records in capital appeals, and which 
modified, for capital cases only, the briefing 
schedules set out in the appellate rules. 
Administrative Order, In re: Procedures in 
Briefing Schedules for Capital Cases (Fla. 
May 6, 1981). The administrative order noted 
that an order to show cause will enter, and 
sanctions will be imposed, for briefs which are 
delinquent. 

7 No. 60,234 (Fla. Feb. 12, 1981). 

8]d. (Fla. Apr. 1, 1981). 

Strat. §§350.128, 364.381, 366.10 
(Supp. 1980). See also Jurisdictional Reform, 
supra note 2, at 158. 

10384 So.2d 650, 652 (Fla. 1980). 

11177 So.2d 221 (Fla. 1965). 

12S ee Jurisdictional Reform, supra note 2, at 
179-80 (footnotes omitted). PCA refers to “Per 
Curiam Affirmed,” a district court form of 
summary disposition without opinion. 

13385 So.2d 1356 (Fla. 1980). 

4Jenkins v. State, 382 So.2d 83 (Fla. 4th 
D.C.A. 1980), dismissed, 385 So.2d 1356 
(1980). 

15385 So.2d at 1358-59. See Jurisdictional Re- 
form, supra note 2, at 189, 216. 

16392 So.2d 1304 (Fla. 1980). 

17FLa. Const. art. V, §3(b)(7), enables the 
court to issue “all writs necessary to the 
complete exercise of its jurisdiction.” 

8This doctrine was well established under 
the court’s preamendment case law. See 
Besoner v. Crawford, 357 So.2d 414 (Fla. 
1978); Shevin ex rel. State v. Public Serv. 
Comm’n, 333 So.2d 9 (Fla. 1976). 

19State ex rel. Dep’t. of Health & Rehab. 
Servs. v. Pack, No. 60,041 (Fla. Mar. 18, 1981). 
The panel, composed of Justices Boyd, 
Overton, England, Alderman and McDonald, 
voted unanimously to deny the petition. 

ig So.2d 1369 (Fla. 1980). 

Id. 
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22385 So.2d 1371 (Fla. 1980). 

23Robles Del Mar, Inc. v. Town of Indian 
River Shores, 379 So.2d 967 (Fla. 4th D.C.A. 
1979) (citing Epifano v. Town of Indian River 
Shores, 379 So.2d 966 (Fla. 4th D.C.A. 1979) ). 

24Robles Del Mar, Inc. v. Town of Indian 
River Shores, 386 So.2d at 1371. 

25 See Jurisdictional Reform, supra note 2, at 
179 (footnote omitted). 

26No. 59,949 (Fla., review granted May 11, 
1981). Chief Justice Sundberg and Justices 
Adkins, Overton, England, Alderman and 
McDonald voted to grant review. Justice Boyd 
dissented. 

27Johnson v. Shelby Mut. Ins. Co., No. 79- 
290 (Fla. 5th D.C.A. Oct. 22, 1980). 

28State Farm Mut. Auto. Ins. Co. v. 
Bergman, No. 59,706 (Fla., review granted 
Feb. 16, 1981). 

2°No. 59,908 (Fla:, petition filed Nov. 10, 
1980). 

3%°No. 60,235 (Fla., petition filed Feb. 9, 
1981). 

31No. 60,236 (Fla., petition filed Feb. 9, 
1981). 

82In response to motions for clarification, 
the district court in Smith and White (later 
supplemented the citation PCA’s with brief 
opinions which recognized that the decisions 
were in express conflict with other Florida 
appellate cases. Smith v. State Farm Mut. 
Auto. Ins. Co., No. 79-125 (Fla. 5th D.C.A. Jan. 
14, 1981); White v. State c'arm Mut. Auto. Ins. 
Co., No. 80-54 (Fla. 5th D.C.A. Jan. 14, 1981). 

3No. 59,158 (Fla., petition filed May 1, 
1980). 

34No. 58,964 (Fla., notice of cert. filed Mar. 
31, 1980). 

35 No. 58,873 (Fla., notice of cert. filed Mar. 
18, 1980). 

36 No. 58,608 (Fla., notice of cert. filed Feb. 
5, 1980). 

387385 So.2d 1370 (Fla. 1980). 

38 See Jurisdictional Reform, supra note 2, at 
188-89. 

38Sup. Ct. Manual of Inter. Oper. Proc. art. 
II, A(1)(a) (as amended March 24, 1981). 

49See The Fla. Bar. In re Florida Rules of 
Appellate Procedure, 391 So.2d 203 (Fla. 
1980); Fa. R. App. P. 9.210(a)(5) & 9.120(d). 

41383 So.2d 755 (Fla. 4th D.C.A. 1980). 

42387 So.2d 367 (Fla. 5th D.C.A. 1980). 

In re Estate of Finch, No. 59,367 (Fla., 
review granted Oct. 10, 1980); Sentinel Star 
Co. v. Edwards, No. 59,749 (Fla. review 
granted Jan. 9, 1981). 

44In re Rule 9.331, Determination of Causes 
by a District Court of Appeal En Banc, 377 
So.2d 700 (Fla. 1979). See Jurisdictional 
Reform, supra note 2, at 188. 

45390 So.2d 138 (Fla. 5th D.C.A. 1980). 

46 The court noted that its earlier per curiam 
affirmance, reported in 383 So.2d 1221 (Fla. 
5th D.C.A. 1980), was in direct conflict with 
State Farm Mut. Auto. Ins. Co. v. Bergman, 
387 So.2d 494 (Fla. 5th D.C.A. 1980). Rogers v. 
State Farm Mut. Auto. Ins. Co., 390 So.2d at 
139. 

47State Farm Mut. Auto. Ins. Co. v. Rogers, 
No. 60,035 (Fla., petition filed Dec. 17, 1980). 

48State Farm Mut. Auto. Ins. Co. v. Judges 
of the District Court of Appeal, Fifth District, 
No. 60,035 (Fla., order issued Feb. 20, 1981). 
The court acted under the provisions of FLa. 
R. App. P. 9.100(f). 

49389 So.2d 677 (Fla. 4th D.C.A. 1980). 
507d. at 678. 
51Police Pension Bd. v. Gaines, N. 60,100 


(Fla. Mar. 19, 1981). The panel, composed of 
Justices Boyd, Overton, England, Alderman 
and McDonald, voted unanimously to deny 
review. 

52117 So.2d 731 (Fla. 1960). 

53265 So.2d 43 (Fla. 1972). 

54334 So.2d 13 (Fla. 1976). 

55No. 60,070 (Fla. Apr. 16, 1981). 

56Justices Adkins, Boyd, Overton, 
Alderman and McDonald voted to deny 
review. 

57No. 59,683 (Fla. Feb. 3, 1981). 

58Chief Justice Sundberg and Justices Boyd, 
England, Alderman and McDonald voted to 
deny review. Justices Adkins and Overton 
dissented. 

59No. 59,534 (Fla., review granted Dec. 11, 
1980). 

Chief Justice Sundberg and Justices 
Adkins, Overton, and McDonald voted to 
grand review. Justices Boyd, England, and 
Alderman dissented. 

§1F a. R. App. P. 9.120 & 9.220. See also 1980 
Committee Notes to Fua. R. App. P. 9.120. 

®2The court granted review in less than five 
percent of its discretionary cases before the 
1980 amendment. Jurisdictional Reform, 
supra note 2, at 155. 

83 See Jurisdictional Reform, supra note 2, at 
192. 

64 See 1980 Committee Note to R. App. 
P. 9.030; Overton, Appellate Rules Amended 
to Implement New Jurisdiction, Fla.B.News, 
April 15, 1980, at 5, col. 1. 

85See, e.g., Motchkavitz v. L.C. Boggs 
Indus., Inc., No. 78-1945 (Fla. 4th D.C.A. June 
4, 1980), review granted, No. 59,421 (Fla. July 
7, 1980) (interpretation of workers’ compen- 
sation statutes); Casto v. Casto, No. 79-2008 
(Fla. 4th D.C.A. May 14, 1980), review 
granted, No. 59,255 (Fla. Oct. 2, 
1980) (interpretation of term “entry of judg- 
ment” in Fa. R. Civ. P. 1.530(b) ). 

66 No. 60.435 (Fla. Apr. 14, 1981). 

8’The immediacy requirement of section 
3(b)(5) was undoubtedly met by the 
imminence of the 1981 legislative session, in 
which the challenged member of the Florida 
House of Representatives was to participate. 

68 See Jurisdictional Reform, supra note 2, at 
193-94. 

697d. at 194-95. 

The 1980 Florida Bar Merit Retention 
Judicial Poll (available from The Florida Bar). 

Certificate of Secretary of State. 

72England & McMahon, Quantity Discounts 
in Appellate Justice, 60 Jun. 442, 445 (1977). 

73 See Jurisdictional Reform, supra note 2, at 


74 See i.e. at 155. 

Justice England resigned from the court 
on August 9, 1981. 

*6Justice Sundberg served as chief justice 
during the last nine months of the 12-month 
period. In that capacity he received only one- 
third the number of review petitions assigned 
to other justices. Fla. Sup. Ct. Man. Int. Oper. 
Proc. §IIA. 1(a). More cases would have been 
brought to him than to the other justices, 
however, when a vote was needed to resolve 
disagreement because a five-justice panel did 
not record a four-vote consensus. Id. Statistics 
for his votes thus reflect a possible “deference 
factor” in the excercise of the chief justice’s 
discretion, since in many of the cases on which 
he must vote at least two or three other justices 
have already expressed a desire to accept the 
case for review. 
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The accuracy of 
evewitness evidence: 


How do attorneys see it? 


By John C. Brigham 


Eyewitness identification evidence 
has long played a crucial role in the 
American criminal justice system. 
However, in recent years a number of 
legal writers and scientific researchers 
have suggested that eyewitness evi- 
dence is likely often to be incorrect.! 
They suggest further that some judges 
and most jury mem- 


identification made under particular 
conditions will be accurate? 
Conducting research which can 
yield valid answers to this question 
may lead to improvements in the 
criminal justice system and to the 
development of fairer procedures to 
both eyewitnesses and suspects. 
The actual rate of 


bers are unaware of 
the extent to which 
eyewitness evidence 
can be unreliable and 
hence are likely to 
place an inordinate 
amount of emphasis 
on it. Judge Nathan 
Sobel (1972), for ex- 
ample, has suggested 
that incorrect eyewit- 
ness identifications 
have led to more mis- 
carriages of justice 
than all other factors 
combined. 

Such miscarriages 


Research into rate of 
incorrect eyewitness 
identification may 
lead to development 
of fairer procedures 
to both evewitnesses 
and suspects 


incorrect eyewitness 
identifications in 
criminal cases pre- 
sumably can never be 
precisely known. But 
to get the most accu- 
rate estimate of the 
frequency of such er- 
rors, it seems appro- 
priate to ask those 
people who are most 
directly involved with 
eyewitness identifica- 
tions on a day-to-day 
basis: criminal de- 
fense and prosecuting 
attorneys. Their 


of justice not only are 
disastrous for defendants convicted 
on the basis of faulty evidence, they 
also mean that those working in the 
criminal justice system—police, attor- 
neys, judges—have invested a great 
deal of time and effort in an 
unproductive or inefficient direction. 
Hence, a question of both scientific 
and applied importance is: What 
factors are consistently related to the 
likelihood that a particular eyewitness 


views are valuable for 
at least two reasons. First, the attor- 
neys’ estimates can provide a much 
more accurate indication than is cur- 
rently available about the magnitude 
of this problem. Second, knowledge 
of these attorneys’ opinions is also im- 
portant because their opinions will 
affect how each attorney behaves 
within the criminal justice system, 
how much emphasis he decides to 
place on corroborating, questioning, 
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John C. Brigham is professor of psychology 
at Florida State University. Dr. Brigham re- 
ceived his B.A. from Duke University and 
M.A. and Ph.D. degrees in social psychology 
from the University of Colorado. He has 
published five books and over 25 articles on 
social-psychological research topics including 
factors affecting the accuracy of eyewitness 
evidence and the study of racial attitudes and 
stereotypes. Dr. Brigham’s research on 
eyewitness evidence has been funded by the 
National Science Foundation; he has served as 
an expert witness on eyewitness evidence in 
several trials and pretrial hearings in Florida. 
Dr. Brigham is a member of a number of pro- 
fessional organizations including the American 
Psychological Association and the American 
Psychology-Law Society. 

The author is deeply indebted to attorneys]. 
Thomas Cardwell and Robert 8. Goldman for 
their incisive comments on earlier versions of 
this paper and to Donna Cairns, Teresa 
Kendrick Greene, and Ken Spaulding for their 
help on the research. 
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Less than seven percent of the entire attorney sample encounters live lineups once a week 
or more. 


or combatting eyewitness evidence in 
cases where it isan important element. 


Evaluating identification evidence 


Although many courts have been 
reluctant to consider research evi- 
dence relating to eyewitness identifi- 
cations, there have been cases in 
which the courts have tried to utilize 
the available research evidence to set 
standards for evaluation of eyewit- 
ness evidence. In Neil v. Biggers (409 
U.S. 188, 34 L. Ed. 401, 1972) the 
U. S. Supreme Court attempted to 
draw upon the research evidence 
available at the time to specify five 
conditions which should be consid- 
ered in evaluating identification 
evidence: (1) The opportunity of 
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witnesses to view the criminal at the 
time of the crime; (2) the length of 
time between the crime and the later 
identification; (3) the level of cer- 
tainty demonstrated by the witness at 
the identification; (4) the witnesses’ 
degree of attention during the crime 
(some have interpreted arousal levels 
as indicators of attention); and (5) the 
accuracy of the witness’ prior 
description of the criminal. These 
five factors were restated and reaf- 
firmed several years later in Manson 
v. Brathwaite (432 U.S. 98, 97 S. Ct. 
2243, 53 L. Ed. 2d. 140, 1977). 
Subsequent scientific research has 
generally supported the importance 
and relevance of the first two of these 
factors. There has also been a good 
deal of research on the third factor, 


the relationship between certainty 
and accuracy. But while it may seem 
logical that witnesses who are more 
certain are also more likely to be 
accurate, some 40 experiments on 
this topic have found very mixed 
results. Some have found absolutely 
no relationship between accuracy 
and certainty, while others have 
found that more confident witnesses 
were somewhat more likely to be 
accurate. (See Deffenbacher, in 
press, for a review of these studies.) 
Research data are virtually non- 
existent with respect to the last two 
factors, degree of attention and 
accuracy of prior descriptions. 


This article describes an_ initial 
inquiry into how attorneys, key 
participants in this process, view 
eyewitness evidence. Evaluation of 
attorneys’ views can lead to better 
understanding of this aspect of the 
criminal justice process and can 
provide data which may be useful 
and meaningful to other attorneys, to 
the courts, and to law enforcement 
personnel. 


The survey 


A questionnaire was constructed to 
gather attorneys’ opinions on several 
important areas: (1) How frequently 
attorneys are involved with cor- 
poreal lineups, photo lineups, live 
showups, and “mug books’; (2) esti- 
mated frequency of mistaken eye- 
witness identifications; (3) the effects 
of several witness/suspect character- 
istics on accuracy of identifications; 
(4) opinions on the amount of value 
or emphasis judges and jury 
members place on eyewitness evi- 
dence; (5) the relationship between 
identification accuracy and how 
certain a witness is; and (6) the effect 
of stress or arousal on identification 
accuracy. 


We wanted to survey those 
attorneys most directly involved 
with eyewitness evidence. Hence, 
packets of six questionnaires were 
sent to the central public defender’s 
office and central state attorney’s 
office in each of Florida’s 20 judicial 
circuits in August, 1979. Follow-up 
letters were sent six weeks later. 
Completed questionnaires were 
received from 89 attorneys working 
in the public defender’s office, 
representing 17 (85 percent) of the 20 
judicial circuits, and 69 attorneys 
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“Mug books” are one of the eyewitness identification procedures used by law enforcement authorities. 


working in the state attorney’s office, 
accounting for 12 (60 percent) of the 
judicial circuits. 

Questionnaires and cover letters 
were also sent to a sample of 250 
private criminal defense attorneys in 
February and March, 1980, several in 
each of the judicial circuits. Attorneys 
within each circuit were selected by 


randomly picking up to 20 names 
listed under “Criminal Attorneys” in 
the yellow pages of the telephone 
book in several of the largest cities in 
the circuit. A follow-up letter was 
sent six weeks later. A total of 77 
completed questionnaires were 
returned by these private defense 
attorneys.” 


Survey results 


Frequency of involvement—Most 
of the attorneys reported that they 
were involved with disputed eye- 
witness evidence only occasionally. 
The most commonly encountered 
eyewitness identification procedure 
was photograph lineups; 59 percent 
of the attorneys in the state attorney's 
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office, 42 percent of attorneys in the 
public defender’s office, and 7 
percent of the private criminal 
defense attorneys said that they were 
involved with photo lineups once a 
week or more. Live (corporeal) 
lineups were encountered much less 
frequently; less than 7 percent of the 
entire attorney sample encountered 
them once a week or more. 
Frequency of mistaken eyewitness 
identifications—When asked, “In 
your own experience, about what 
percent of the eyewitness identifica- 
tions you have observed were 
probably correct?,” prosecutors 
(those working in the state attorney’s 
office) differed greatly from the 
defense attorneys.’ Eighty-three 
percent of the prosecutors felt that 
“90 percent or more” of identifica- 
tions they encountered were prob- 
ably correct; only 36 percent of the 
defense attorneys agreed with this 
estimate. The most common re- 
sponse by prosecutors was “about 95 
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tions were probably correct; defense 
attorneys most often responded that 
“about 75 percent” of identifications 
they encountered were correct. 

As a possible point of comparison, 
in a recent study we had two young 
males, one white and one black, 
make 73 visits as “customers” to 
convenience stores in Tallahassee 
(such stores account for 43 percent of 
all business robberies in the city). 
Each “customer’s” interaction with 
the store clerk was somewhat unusual 
and of longer duration than is typical. 
We returned two hours later with six 
photo lineups which had been pre- 
pared by the Tallahassee Police 
Department. Each lineup consisted 


of a photo of our “customer” and five — 


photos of same-race males of gen- 
erally similar appearance who had 
not been in the store any time re- 
cently. The store clerks, who did not 
know that this was an experiment, 
were asked whether any of the men 
in either of the lineups (one of whites, 
one of blacks) had beena customer in 
their store during the past 24 hours. 
The clerks were able to correctly 
identify our “customers” 34 percent 
of the time. If we omit the cases 
where the clerks were unwilling or 
unable to identify anyone and look 
only at cases where the clerks felt 
they could make an identification, 
they were correct 47 percent of the 
time. Hence, over half of the time 
that the clerks thought they had 
accurately picked out the man (who 
had interacted with them just two 
hours before), they made a mistaken 
identification. 

Witness/suspect characteristics— 
With respect to race of witness and 
suspect, two strong trends are evi- 
dent. First, prosecutors claimed that 
more identifications of all types 
(corporeal lineups, photo lineups, 
mug books) are accurate than did the 
defense attorneys. Second, all attor- 
neys felt that cross-race identifica- 
tions (a black suspect identified by a 
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white eyewitness or a white suspect 
identified by a black eyewitness) 
were more likely to be in error than 
are same-race identifications, with 
the identification of a black suspect 
by a white eyewitness most likely to 
be in error. Indeed, almost half of the 
defense attorneys (46 percent) 
indicated that identifications of 
black suspects by white eyewitnesses 
are likely to be incorrect half of the 
time or more. 

We also asked about whether an 
eyewitness’ sex, education, or intelli- 
gence are related to how accurate 
they are likely to be. The majority of 
attorneys reported that neither sex 
nor education are consistently 
related to accuracy. Most attorneys 
(55 percent) felt that witnesses of 
above-average intelligence are more 
likely to be accurate, but a substantial 
minority (35 percent) suggested that 
there is no relationship at all between 
intelligence and accuracy. 

Emphasis placed on eyewitness 
identifications—There were striking 
differences between prosecutors and 
defense attorneys in their evaluations 
of the value or emphasis that judges 
and jury members place on eye- 
witness evidence. In general, prose- 
cutors appeared satisfied with the 
status quo; the vast majority (86 
percent) felt that judges place “the 
right amount of value or emphasis” 
on eyewitness evidence; 54 percent 
of prosecutors also felt that juries 
place the right amount of emphasis 
on eyewitness evidence. The defense 
attorneys did not agree; 88 percent of 
them responded that judges place 
too much emphasis on such evidence, 
and 89 percent indicated that jurors 
place undue emphasis on eyewitness 
evidence. 

In response to the question, 
“Should a_ psychologist’s expert 
opinions be considered in court when 
deciding the reliability of a witness’s 
identification?,” 75 percent of the 
public defense attorneys and 41 
percent of the private defense attor- 
neys responded “fairly often” or 
“routinely.” Not a single prosecutor 
agreed; 54 percent said “never” and 
46 percent reponded “rarely.” 

Accuracy-confidence relation- 
ship—One of the factors discussed in 
the U. S. Supreme Court’s Biggers 
and Brathwaite decisions is the 
relationship between eyewitnesses’ 
accuracy and their certainty that they 


® 


are correct. Here the two general 
types of attorneys held quite dif- 
ferent views. About three-quarters 
(74 percent) of the prosecutors felt 
that witnesses who are more certain 
are also more likely to be accurate, 
the assumption also made in Biggers. 
However, less than half of the 
defense attorneys (42 _ percent) 
agreed about this positive relation- 
ship. On the contrary, almost one- 
fifth of the defense attorneys sug- 
gested that there is an inverse 
relationship between accuracy and 
confidence, that is, that more confi- 
dent witnesses are less likely to be 
accurate than less confident wit- 
nesses are. 

Effect of stress—The final area of 
interest was the perceived relation- 
ship between how aroused (i.e., 


fearful, angry, generally upset) a | SCALES OF JUSTICE 
person was while witnessing a crime, - 
and how accurate an eyewitness he is Watch Picture Art 


likely to be, another factor touched 
upon in the Biggers and Brathwaite 
decisions. The majority of prosecu- 
tors felt either that aroused witnesses 
are more likely to be accurate than 
are unaroused witnesses (47 percent) 
or that there is no relationship be- 
tween arousal and accuracy (21 
percent). On the other hand, the vast 
majority (82 percent) of the defense 
attorneys stated that unaroused 
witnesses are more likely to be 
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ing privately to questions designed to 
be unbiased and elicit accurate 
information, the majority of these 
defense attorneys (64 percent) 
indicated that one-quarter or more of 
all eyewitness identifications they 
had encountered were probably 
erroneous. If judges and jury mem- 
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bers tend to place strong belief in this 
(often-erroneous) evidence, as other 
research findings suggest they do, 
then this poses serious problems for 
the criminal justice system. 

Suggestions for dealing more 
equitably with eyewitness evidence 
have focused on: (1) Improving tech- 
niques and eliminating bias in the 
processes by which eyewitness 
evidence is gathered; (2) utilizing 
cross-examination of witnesses as a 
means by which faulty eyewitness 
identifications can somehow be 
brought to light; (3) using cautionary 
instructions to the jury about the 
possible unreliability of eyewitness 
evidence; and (4) using researchers 
as expert witnesses. Many writers 
have discussed the first point (e.g., 
Levine & Tapp, 1973; Loftus, 1979; 
Sobel, 1972, Wall, 1965; Yarmey, 
1979) and improvement in the tech- 
niques used to gather eyewitness 
evidence has been widely docu- 
mented. Regarding the next two 
options Woocher (1977, p. 1029) 
pointed out that: 


No amount of cross-examination can reveal 
the numerous suggestive influences that subtly 
bias the recollections of an honest but mistaken 
witness, and even the most eloquent of closing 
arguments will not persuade a jury to disregard 
sincere and apparently truthful eyewitness 
testimony. Similarly, cautionary jury instruc- 
tions, even when they effectively focus the 
jurors’ attention on the identification issue, do 
not provide them with any information with 
which to evaluate its worth. 

A psychologist (Goldstein, 1977, p. 
246) has argued a more extreme posi- 
tion. No amount of judicial caution or 
legal safeguards will be able to ferret 
out or correct an incorrect identifica- 
tion, Goldstein proposes, because“... 
the unreliability of the original recog- 
nition memory performance... is the 
evidence which is faulty, erroneous, 
and unreliable, and all the post- 
incident procedural modifications in 
the world will never reduce the origi- 
nal error by one percentage point. 
There is no known way to salvage 
fundamentally unreliable memory 
evidence after the fact.” Hence, cross- 
examination or cautionary jury 
instructions alone may not be suffi- 
cient to enable jury members to 
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evaluate and weigh eyewitness evi- 
dence with appropriate caution. 

Another option would be to use 
expert testimony to aid the jury in 
evaluating eyewitness evidence. If 
utilized, such expert testimony should 
not take the form of tryingtoimpeach 
the integrity of a particular eyewit- 
ness. Rather, the testimony can focus 
on those factors which scientific 
research has shown to be critically 
important in affecting ability tomake 
a correct identification. 

These factors include some of those 
cited in Biggers (witnesses’ oppor- 
tunity to view the crime, the length of 
time between viewing and the later 
identification), as well as several 
other factors which research has 
shown to affect eyewitnesses’ ac- 
curacy: the level of stress or arousal 
felt by the witness, suggestive pro- 
cedures in the identification process, 
“weapon focus” (the tendency to 
focus attention on a weapon rather 
than a face), the witness and suspect 
being of different races, and the 
tendency to confuse whether one has 
seen a face before with where the face 
was seen. Additional valuable 
information whichcan be conveyed is 
that in general the relationship 
between a witness’ confidence and 
accuracy is not clearcut; highly confi- 
dent witnesses may be no more likely 
to be accurate than less confident 
witnesses are. 

It bears pointing out that the use of 
research findings on eyewitness 
accuracy in the courts can cut both 
ways. While the use of such informa- 
tion by the defense is the most obvious 
course, the information may be of 
greater value to the prosecution in 
some cases. For example, if there is a 
considerable difference between an 
eyewitness’ initial physical descrip- 
tion of a criminal and the actual 
characteristics of the suspect, our 
knowledge of the inaccuracies of 
initial identifications would suggest 
that this discrepancy should not be 
given too much weight; that is, it is 
possible for an eyewitness to have 
seen the suspect and yet give a de- 
scription which is quite discrepant 
from the suspect’s actual character- 
istics. 

Although such expert testimony has 
been admitted in hundreds of cases 
throughout the nation, including 
Florida (e.g., see Buckhout, 1976), 
there still appears to be a widespread 
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reluctance within the judicial system 
to admit the expert testimony of 
psychological researchers in this area. 
This reluctance seems to arise from 
three related viewpoints: (1) The 
feeling that scientific eyewitness 
identification research is not well 
established enough to provide valid 
research data; (2) the opinion that 
such expert testimony would not be 
providing facts which are beyond the 
common knowledge of most jury 
members but instead would be 
invading the province of the jury asa 
finder and trier of fact; (3) the fear 
that admitting such expert testimony 
would open the gates to conflicting 
expert testimony which would 
degenerate into an acrimonious, 
confusing, and uninformative “battle 
of experts.” 

There is abundant research 
evidence, reviewed in the books and 
articles referred to earlier, which 
refutes the first argument above. 
There is also considerable evidence 
that the generalizations arising from 
research results are indeed beyond 
the common knowledge of most jury 
members. 

Attorneys Katz and Reid (1977, pp. 

203-204) have reviewed the research 
evidence and concluded that, 
The psychological factors discussed in this 
article and their effect on witness credibility are 
clearly beyond the common knowledge of 
most juries. Therefore, the testimony of an 
expert on these matters would not invade the 
province of the jury. Such testimony would aid 
the jury in its determination of the facts, and 
thereby further the cause of justice. 

The likelihood that such expert 
testimony could lead to a debilitating 
battle of experts has been given con- 
siderable discussion in the literature 
(e.g., Loftus & Monahan, 1980; Sobel, 
1972; Woocher, 1977). It would seem 
that if the expert-witness researchers 
stick carefully to discussing research 
results, such battles would be ex- 
tremely unlikely. 

If such expert testimony were to be 
admitted, what is its likely effect on 
jurors? Research on this question is 
just getting underway. Three recent 
studies have presented people acting 
as jurors with descriptions or video- 
tapes of trials involving disputed eye- 
witness testimony; half of the people 
also were given expert testimony 
about the possible unreliability of 
eyewitness identifications. The 
strongest effect of the expert testi- 
mony was that it led the people to 


spend considerably time 
evaluating all of the trial evidence, 
eyewitness and otherwise, than did 
people who did not receive the expert 
testimony (Hosch, Beck, & McIntyre, 
in press; Loftus, 1980; Wells, Lindsay, 
& Tousignant, in press). 

Such expert testimony might also 
enable jurors to differentiate better 
between accurate and inaccurate 
eyewitnesses. Conclusive research 
evidence is not yet available on this 
possibility, however. In one recent 
study (Wells et al., in press) where a 
crime was staged in front of eyewit- 
nesses who thought the crime was 
real, people who viewed videotapes 
of direct and cross-examination of the 
eyewitnesses in a court-like setting 
were unable to tell which witnesses 
were accurate in their identifications 
and which were not. (Unlikeanactual 
crime situation, the researchers knew 
which witnesses were correct, since 
they had staged thecrime.) This study 
suggests that a juror who relies on his 
guess about the accuracy of an eye- 
witness is likely to be wrong much of 
the time. 

As described earlier, expert 
testimony about the general factors 
which usually affect the reliability of 
eyewitness identifications seem to 
increase the scrutiny that jurors give 
to all of the evidence in a trial. Since 
jurors are apparently unable to dis- 
tinguish between accurate and inac- 
curate eyewitnesses, any increase in 
care and attention given to all evi- 
dence would seem to be of benefit to 
everyone in the system, prosecution 
and defense alike. oO 
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2 In any survey, it is important that the 
persons who respond are typical of the larger 
group to which they belong. We are confident 
that the attorneys who responded from the 
state attorney's and public defender’s offices 
are generally representative of attorneys 
working in those offices. With respect to the 
private criminal defense attorneys, the situa- 
tion is somewhat more complex. In figuring the 
“return rate” for these questionnaires, it is hard 
to assess how many of the original question- 
naires actually reached the attorneys for whom 
they were intended. Our guesstimate is that 
about 150 attorneys actually perused the ques- 
tionnaire, yielding an estimated return rate of 
about 50 percent. Our impression is that this 
sample is representative of private criminal 
defense attorneys who have had some recent 
experience with cases involving eyewitness 
evidence. The sample of private criminal 
defense attorneys was somewhat older on the 
average (average age = 37.1) than those 
working in the public defender’s (average age= 
32.0) or state attorney’s offices (average age = 
31.2). The private criminal defense attorneys 
had been practicing, on the average, for 10 
years, attorneys in the public defender’s and 
state attorney’s offices for five years. Over 90 
percent of the respondents were white males; 
six percent of the respondents were femaleand 
1.6 percent designated themselvesas nonwhite. 

3 On most questions, the pattern of re- 
sponses of the public and private defense 
attorneys were very similar and hence they are 
combined under the heading of “defense 
attorneys.” The questionnaire was also com- 
pleted by a sample of first-year law students 
(N = 33). Their responses were generally sim- 
ilar to those of the defense attorneys. For the 
sake of simplicity, the law students’ responses 
are not included in the discussion. Results of 
detailed statistical analyses involving all of the 
groups and utilizing analysis of variance, chi- 
square, and correlations are available from the 
author upon request. All of the group dif- 
ferences reported in this article were statisti- 
cally significant. 
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LABOR LAW 


What public employers 
should know about 
laws protecting the 
handicapped from hiring 
discrimination 

By Leonard A. Carson 


Handicapped persons are pro- 
tected from hiring discrimination by 
public employers in Florida under 
several state statutes and in limited 
circumstances by federal law. The 
state statutes which prohibit such 
discrimination are the Human Rights 
Act of 1977! and §413.08(3) of the 
Florida Statutes (1979). In addition, 
§504 of the Federal Rehabilitation 
Act of 1973? prohibits public em- 
ployers from discrimination against 
handicapped applicants for employ- 
ment in federally funded programs 
where a primary objective of the 
federal grant is to provide employ- 
ment. 

Section 413.08(3) of the Florida 
Statutes provides: 


It is the policy of this state that the deaf, blind, 
visually handicapped, and otherwise physi- 
cally disabled shall be employed in the service 
of the state or political subdivisions of the 
state, in the public schools, and in all other 
employment supported in whole or in part by 
public funds, and no employer shall refuse 
employment to the deaf, blind, the visually 
handicapped, or the otherwise physically dis- 
abled on the basis of the disability alone, unless 
it is shown that the particular disability 
prevents the satisfactory performance of the 
work involved (emphasis added). 

This statute implements §2 of the 
Declaration of Rights contained in 
the Florida Constitution, which 
provides that “[n]o person shall be 
deprived of any right because of 
race, religion or physical handicap.” 

In the only Florida case to date 


construing §413.08(3), the First 
District Court of Appeal agreed with 
the trial court that §413.08(3) creates 
a private right of action for its 
enforcement. In Zorick v. Tynes, 
Zorick brought suit against a county 
school board and others, seeking 
injunctive and monetary relief 
because the county had initially 
tendered him, then later for his blind- 
ness denied him employment as a 
physical education instructor at an 
elementary school. 

The court first addressed Zorick’s 
claim that his due process rights had 
been violated by the school board. In 
finding no violation of the Civil 
Rights Act of 1871,‘ the court 
decided that his blindness did not 
subject him to an irrebuttable pre- 
sumption of incompetency as a class- 
room teacher of sighted students; he 
was refused a particular physical 
education job at a particular school 
because of job-related requirements. 

The court next dealt with plain- 

tiff’s invocation of §504 of the Re- 
habilitation Act of 1973 which 
provides in part: 
No otherwise qualified handicapped indi- 
vidual in the United States, as defined in sec- 
tion 706(7) of this title, shall, solely by reason 
of his handicap, be excluded from the partici- 
pation in, be denied the benefits of, or be 
subjected to discrimination under any 
program or activity receiving Federal financial 
assistance or under any program or activity 
conducted by any Executive agency or by the 
United States Postal Service. 

The court found that the trial judge 
was correct in refusing Zorick’s claim 
under $504 on three alternative 
grounds. First, the court ruled that 
§504 was applicable only in those 
cases where a primary objective of 
the federal financial aid to the par- 
ticular employer is to provide 
employment. Since this was not 
shown, Zorick had no private §504 
claim in any court, state or federal. 
Second, a “valid excuse” existed “for 
choosing not to embroil Florida’s 
judicial process in a probably inef- 
fective attempt to ascertain Zorick’s 
federal statutory rights and, if they 
were found, to implement them.”6 
Third, even if Zorick’s claim under 
§504 were otherwise cognizable, it 
was without merit. Though recogniz- 
ing the fact that Zorick was denied 
employment as a physical education 


instructor because he was blind, the 
court noted that “no federal court 
construing §504 in any context has 
held that federal aid recipients may 
not, in decisions on hiring and pro- 
gram participation, enforce stan- 
dards for physical capacities reason- 
ably related to the work or program 
concerned.” 


Rationality inemployment decision 


In short, rationality in an employ- 
ment decision may preserve it against 
a §504 attack. If the decision is arbi- 
trary, capricious, or groundlessly 
discriminatory against the handi- 
capped person, the employer may be 
headed for trouble under this section. 

The court then turned its attention 
to Zorick’s claim based on Florida 
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law. According to the court, the 
phrase “unless it is shown” is the heart 
of §413.08(3). The court stated: 


“Unless it is shown” inescapably implies legis- 
lative recognition of the handicapped’s heri- 
tage of presumed incapacity, and a legislative 
purpose to upset that status quo ante. Those 
words declare that, in Florida public employ- 
ment decisions, there shall be no presumption, 
whether rebuttable or irrebuttable, that the 
physically handicapped are unable to perform 
satisfactorily tasks previously reserved for the 
fully able-bodied. Incapacity due toa physical 
handicap must be “shown.”* 


The court added: 


Thus, a public employer exercising discretion 
in employment decisions affecting the handi- 
capped must take care that the operative 
incapacity is not his own dearth of knowledge, 
experience and ingenuity. The incapacity 
must be “shown” to be that of the applicant, 
and that may be shown by the employer's 
particularized knowledge of the work of the 
similarly handicapped or, lacking such experi- 
ence, by testing, interview, or trial employ- 
ment of a particular applicant.® 


Once again, rationality defines the 
limits of the employer’s discretion. 
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The court, in applying the standard 
of §413.08(3), held that the school 
administrators did not act rationally 
when they made the decision to with- 
draw the employment offer, but 
rather based their decision on their 
own preconceptions. The court, 
nevertheless, affirmed the circuit 
court’s judgment because the evi- 
dence did not show that Zorick was 
qualified to teach as a matter of law. 

Finally, the court held that it was 
without power to order the payment 
of attorney’s fees sought by Zorick. A 
different result might have been 
reached, however, had the case come 
to the court for review of administra- 
tive action under the Administrative 
Procedure Act.'!® This Act provides 
that a court in its discretion may 
award attorney’s fees and costs to the 
aggrieved prevailing party in the 
event a court reverses an agency’s 
order. 

Although not discussed in Zorick v. 
Tynes, it is critical that any public 
employer covered under §413.08(3) 
realize that it is guilty of a misde- 
meanor of the second degree if it 
discriminates against the deaf, blind, 
visually handicapped, or otherwise 
physically disabled in employment, 
unless it is shown that the particular 
disability prevents the satisfactory 
performance of the work involved. It 
should also be noted that in proper 
situations a court can award an in- 
junction requiring employment ona 
trial basis, or where the applicant has 
the proper qualifications, permanent 
employment.!! 


Human Rights Act of 1977 


The Florida public employer 
should also be aware of the Human 
Rights Act of 1977. This statute pro- 
vides that it is an unlawful employ- 
ment practice for an employer: 

To discharge or to fail to refuse to hire any 
individual, or otherwise to discriminate against 
any individual with respect to compensation, 
terms, conditions, or privileges of employ- 
ment, because of such individual's race, color, 


religion, sex, national origin, age, handicap, or 
marital status.!2 


The Human Rights Act of 1977 is 
applicable only to employers “em- 
ploying 15 or more employees for 
each working day in each of 20 or 
more calendar weeks in the current 
or preceding calendar year, and any 
agent or such a person.” If the 
Human Relations Commission in the 
case of a complaint,'* or the court in 
the case of a civil action," “finds that 
an unlawful employment practice 


has occurred, it shall issue an order 
prohibiting the practice and 
providing affirmative relief from the 
effects of the practice, including rea- 
sonable attorney’s fees.”!® Liability 
for back pay is limited to two years 
prior to the filing of acomplaint with 
the Commission. 

Although federal law prohibits dis- 
crimination on the basis of race, sex, 
religion, national origin and age, no 
federal prohibition against handicap 
discrimination applies generally to 
all employers. However, as discussed 
above, a Florida public employer 
receiving federal financial assist- 
ance!’ may be subject to the anti- 
discrimination mandate contained in 
§504 of the Rehabilitation Act of 
1973; thus, a state or local govern- 
mental unit, any public or private 
agency, or any person to whom 
financial assistance is extended 
directly or indirectly may be covered 
by that Act. 

The federal act defines “handi- 
capped individual” as any person 
who: 

. .. (i) has a physical or mental impairment 
which substantially limits one or more of such 
person’s major life activities, (ii) has a record 


of such an impairment, or (iii) is regarded as 
having such an impairment.'* 


Definition of “handicapped 
individual” 


Although the courts have provided 
little or no guidance to date on the 
scope of the “handicapped _indi- 
vidual” definition, several points of 
interpretation seem fairly clear. The 
Actand the regulations implementing 
the Act emphasize that the handicap 
must affect one’s ability to obtain and 
retain employment in order to be 
covered by the Act. This interpreta- 
tion, coupled with the “substantially 
impaired” language of the definition, 
implies that a physical or mental 
condition must be relatively serious 
to constitute a handicap under the 
Act. A trivial or temporary condition 
would be excluded from coverage. 
In essence, a person is “handicapped” 
if he has any physical or mental con- 
dition that impairs his functioning or 
performance as a human being. 

Assuming arguendo that the public 
employer receives federal financial 
assistance as defined above, the Act 
and the regulations that have been 
promulgated by the various federal 
agencies limit their protection to 
“qualified handicapped individuals.” 
“Qualified handicapped individual” 
as defined by the regulations is, with 


NUMISMATIC 

INVESTMENTS OF 
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respect to employment, any _ indi- 
vidual with a handicap who is 
capable of performing the essential 
functions of the job for which he/she 
is being considered with reasonable 
accommodation to his/her handi- 
cap.!9 

This definition underscores the 
basic policy underlying the regula- 
tions’ proscription of handicap dis- 
crimination: that the employer may 
not falsely presume that an indi- 
vidual’s handicap renders him 
incapable of or unsuitable for a 
particular job, although an employer 
may lawfully make employment 
decisions in which the individual’s 
handicap in fact prevents satisfactory 
job performance. What this means 
for the public employer is that all 
employment decisions must be made 
on an individualized basis, compar- 
ing actual demands of a particular 
position with the abilities and skills of 
the person under consideration. 

Since the regulations would 
require the employer to reallocate 
any duties tangential to the essential 
functions of the job which a person’s 
handicap prevents him from 
performing, determination of 
whether an individual is “qualified” 
must be made only with regard to his 
ability to handle the “essential func- 
tions of the job.””° 

Although §504 of the Act contains 
no express requirement of 
reasonable accommodation, the 
regulations that have been adopted 
by the federal agencies appear to 
overturn the basic rule that an em- 
ployer may evaluate an applicant or 
an employee as it finds him.?! If a 
handicapped person lacks the ability 
to perform the job in question, but 
“reasonable accommodation” to his 
handicap would overcome _ that 
inability, the regulations direct that 
such an accommodation be made. 
The nature of this accommodation 
will vary, of course, with the 
handicap involved and the requisites 
of the job, but among the possibil- 
ities suggested by the regulations are 
job restructuring and part-time or 
modified work schedules. 


The only limitation on the public 
employer’s obligation to make 
reasonable efforts to accommodate 
an individual’s handicap is when that 
accommodation would impose an 
“undue hardship” on the operation of 
its program.” As of 1980, no federal 
court and only one state court, the 
Washington Supreme Court in 
Holland Boeing Co.,8 had 


addressed the question of whether 
the concepts of “reasonable accom- 
modation” and “undue hardship” 
would be affected by the extremely 
narrow reading of these identical 
terms for religious discrimination 
purposes in Trans World Airlines, 
Inc. v. Hardison, in which the 
Supreme Court held that requiring 
the employer to bear more than a “de 
minimis” cost would be an undue 
hardship. 

As reflected in the regulations and 
in Holland v. Boeing Co., an 
accommodation is feasible when it 
does not create an undue business 
hardship. If the accommodation, 
however, imposes an undue hardship 
on the operation of the organization, 
the employer is not obligated to 
provide it. The burden is thus upon 
the employer to demonstrate undue 
business hardship. What constitutes 
such business hardship depends 
upon various factors: 

(1) overall size of the organization 
—e.g., number of employees, size, 
type of facilities, and the size of 
budget; 

(2) type of program operated, 
including the makeup and structure 
of the employer’s work force; 

(3) the nature and cost of the 
needed accommodation; and 

(4) the safe and efficient 
operation of the organization. 

It should be stressed that §504 does 
provide handicapped individuals 
with a limited right of action against 
employers who receive federal 
financial assistance. Recent court de- 
cisions have emphasized that §504 
confers a private right of action only 
if the federal financial assistance 
involved has the purpose of 
providing employment.?> In 
Simpson v. Reynolds Metals Co.,26 an 
employer received federal assistance 
from the Veterans Administration for 
the purpose of employing veterans. 
The court held that the plaintiff did 
not have standing because he was not 
a veteran. The Seventh Circuit 
determined that in order for an 
individual to have standing, the 
following elements must exist: 

(1) a nexus between the federal 
assistance and employment; 

(2) a finding that the handicapped 
individual is the intended benefi- 
ciary of that employment, i.e., 
he/she is employed in or has applied 
to the category of jobs to which 
federal money is directed; and 

(3) the court, in dictum, included 
the possibility that the handicapped 
individual might have standing if the 
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physical facility in which he/she 
worked (or would have worked 
absent discrimination) was built with 
federal financial assistance. 

In addition to actual damages and 
injunctive relief, a court in_ its 
discretion may allow the prevailing 
party a reasonable attorney’s fee as 
part of its costs in any action or 
proceeding to enforce or charge a 
violation of §504; however, exem- 
plary damages are not recoverable.”’ 


Conclusion 


The public employer in Florida 
should be aware of the anti- 
discrimination statutes discussed 
above when making employment 
decisions concerning handicapped 
applicants. A wrong move can 
involve the employer in unexpected 
litigation. Both the federal and state 
statutes forbidding iob discrimina- 
tion on account of handicap are 


relatively new. Therefore, case 
development in this area should be 
carefully watched. oO 


'See Stat. §23.167(1) (a) (1979). 

2See U.S.C. §794 (Supp. 1980). 

3372 So.2d 133 (Fla. Ist D.C.A. 1979). 

‘This statute, in pertinent part, is now 
codified as 42 U.S.C. §1983 (1976). Section 
1983 provides: 

“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, 
or other proper proceeding for redress.” 

5372 So.2d at 138. The court reasoned, 
relying on Trageser v. Libbie Rehab. Center, 
Inc., 590 F.2d 87, 89 (4th Cir. 1978), that 
§505(a) (2) of the Rehabilitation Act, 29 U.S.C. 
§794a(a)(2) (Supp. 1980), provides that the 
remedies available under Title VI of the Civil 
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Maybe you haven’t heard of Norcom before, but 


the fact is... NORCOM is the 
fastest Srowing dictating 
machine company in the U.S. 


. .. one of the reasons for Norcom’s outstanding 
success... 


THE MI-7 


Inexpensive 
* Slimline 
(only %” thin) 
* Lightweight 
(only 6.5 oz.) 
* Easy to use 
(Single Button 
control) 


For an informative 
pamphlet entitled 
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NORCOM Dictation 
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and a full line 
color brochure 
fill in the coupon 
below and send 
it to the NORCOM 
Distribution Center 
or call collect 
(305) 898-1101 


*Sales & Service 
Dealers in all 
major Florida cities 


Rights Act of 1964 are also available under 
§504 of the Rehabilitation Act of 1973. Title VI, 
42 U.S.C. §2000d-3 (1976), provides in 
pertinent part: 

“Nothing contained in this subchapter shall 
be construed to authorize action under this 
subchapter by any department or agency with 
respect to any employment practice of any 
employer . . . except where a primary 
objective of the Federal financial assistance is 
to provide employment.” 

at 139. 

7Id. at 140. 

8]Td. at 141 (emphasis added). 
97d. 


10See Fra. Stat. §§120.68 and 
120.57(1)(b) (9) (1979). 

'Zorick v. Tynes, 372 So.2d at 142. 

Fria. Strat. §23.167(1)(a) (1979) (emphasis 
added). 

Stat. §23.162(6) (1979). 

See Fria. Stat. §23.167(10) (1979). 

15 See Fia. Stat. §23.167(12) (1979). 

16FLa. Stat. §23.167(13) (1979). 

'7Federal financial assistance has been 
defined in various regulations implementing 
§504 of the Rehabilitation Act of 1973 as 
meaning any grant, loan, contract or any other 
arrangement by which the agency provides or 
otherwise makes available assistance in the 
form of: (1) funds, (2) services of federal 
personnel, or (3) real or personal property or 
any interest in or use of such property. See 45 
Fed. Reg. 66,709 (1980) (to be codified in 29 
C.F.R. §32.3); 45 C.F.R. §84.3(h) (1980). 

1899 U.S.C. §706(7)(B) (Supp. 1980). 

19See 45 Fed. Reg. 66,710 (1980) (to be 
codified in 29 C.F.R. §32.3); 45 C.F.R. 
§$84.3(k) (1) (1980). 

mid. 


*1See 45 Fed. Reg. 66,710 (1980) (to be 
codified in 29 C.F.R. §32.3); 45 C.F.R. 
$84.12 (1980). 

2390 Wash.2d 384, 583 P.2d 621 (1978). The 
plaintiff in this case, who suffered from cere- 
bral palsy, had been employed by Boeing for 
more than 20 years. During this time, he had 
been promoted from a grade 5 storekeeper to 
a grade 9 electronics technician. In 1974, the 
employer transferred the plaintiff to another 
position which, in the opinion of the trial court, 
it should have known Holland could not 
perform competently. He was subsequently 
downgraded to his original grade 5 job. 
Testimony showed that other transfer 
procedures could have been used to accom- 
modate the plaintiff’s handicap, but were not 
initiated. The trial court found that the 
employer had violated a state discrimination 
statute by its failure to make “reasonable ac- 
commodation” to the physical limitations of its 
handicapped employee. The state supreme 
court here affirmed the ruling. It went on to 
reject Boeing’s argument that the “de minimis” 
test of Trans World Airlines, Inc. v. Hardison, 
432 U.S. 63 (1977), should be applied. The 
court noted that Hardison involved a question 
of religious accommodation under Title VII 
rather than accommodation of handicapped 
employees under state law. Hence, the court 
felt that the Hardison test was inapplicable. 

24432 U.S. 63 (1977). 

5 See, e.g., Carmi v. Metropolitan St. Louis 
Sewer District, 620 F.2d 672 (8th Cir.), cert. 
denied, 101 S.Ct. 249 (1980); Simpson v. 


Reynolds Metals Co., 629 F.2d 1226 (7th Cir. 
1980). 
26629 F.2d 1226 (7th Cir. 1980). 
27Silverstein v. Sisters of Charity of 
Leavenworth Health Servs. Corp., 559 P.2d 
716 (Colo. Ct. App. 1977). 
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*" Lawyers’ Title Guaranty Fund 
We The Florida lawyers’ organization for guaranteeing titles to real estate 


INTEGRITY 


LAWYERS’ TITLE 
GUARANTY 


City Title completes 
first year of operation 


City Title Insurance Company, a 
subsidiary of Lawyers’ Title Guaranty 
Fund, has rounded out its first year 
of operation in Florida. 


City Title, with headquarters in 
New York City, maintains a network 
of approved attorneys and attorney- 
agents through its regional offices in 
numerous sta es. Its Florida division 
offers title insurance service to 
attorneys where a corporate title 
insurer is needed. 


The Florida division, under the 
direction of City Title Senior Vice 
President Harold A. Drees and 
Regional Vice President Louis B. 
Guttmann, ranks 15 out of 28 
underwriters in Florida in size of 
surplus to policyholders. 


Acquired by The Fund in 1977, 
City Title reported assets of nearly 
$9 million at year-end 1979. The 
company is a member of the National 
Association of Bar Related Title 
Insurers, The New York Board of 
Title Underwriters, The American 
Land Title Association and The 
National Title Underwriter’s Asso- 
ciation. It is licensed to do business 
in more than half of the states 
and territories. 


Radio broadcasts 
reach over 770,000 


Radio news interviews sponsored 
by The Fund and featuring 12 real 
estate attorneys from throughout 
the state are estimated to have 
reached an audience of over 770,000 
around Florida. 


Originated at the annual meeting 
of The Florida Bar, the attorneys 


responded to the question, “Why 
is it more important today than ever 
for home buyers and sellers to be 
represented by an attorney?” The 
real property bar’s consumer infor- 
mation message was heard on some 
of Florida’s largest radio stations. 


The broadcasts are another in the 
public service programs generated by 
The Fund on behalf of Florida’s 
real estate attorneys. 


“Creative Financing” 
latest newspaper release 


With new methods of alternative 
financing emerging regularly, The 
Fund recently distributed to the 
state’s newspapers a consumer infor- 
mation article on creative financing. 
Each of the commonly used types 
of alternative mortgage instruments 
is briefly discussed and explained. 


Local Boards of Realtors are 
advising member brokers to tell 


buyers and sellers they should 
consult an attorney when alterna- 
tive mortgage instruments are 
involved. The article reinforces this 
message by pointing out that there 
are consumer pitfalls in many of 
these methods of financing. 


Home buyers and sellers are told 
that the purchase of a home or 
condominium is usually the largest 
single financial obligation most people 


ever make. The purchase and sale of 


real estate is really the transfer of 
legal rights to property. For this 
reason, a professional trained in the 
complexities of real estate law, an 
attorney, is best qualified to advise 
consumers in their interest. 


“Creative Financing” is the fourth 
in a series of press releases sent to 
the state’s daily and weekly news- 
papers over the past year. All of the 
releases end with the message, “See 
an attorney when you buy or sell 
real estate.” 


Purchasers’ and sellers’ attorneys who are also acting in the same transaction as 
the closing agent for the institutional lender will want to mark their calendars for 
November 17 in Tampa and December 8 in Fort Myers. On these dates a new 


seminar recommended by The Fund, 


“Closing The Loan Transaction — Pitfalls 


For The Unwary,” will be presented by Fund member attorney Jon C. Hall. 
Registration forms and cost information will be mailed to west coast area 


Fund members. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802-2671 (Adv.) 
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True Group Medical Plan 


Now, a group medical plan, endorsed by 

The Florida Bar, offers attorneys the exact 
coverages they need for themselves, their 
dependents and their employees. No need to 
shop around for portions of desired coverage. 
Now, it’s all available with the benefits and 
convenience of a true group plan. And, it's 
endorsed by The Florida Bar. 


Why is this new group medical plan different? 
Because it isn't a:“collection” of coverages 
each with different premiums based on 
experience “pooling” of other professions and 


individual underwriting. Instead, premiums are 


based upon claims made only by Florida 
lawyers, their employees and dependents 
participating in the plan! 
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Features of the 
endorsed group plan 
include... 


* Life and accidental death and 
dismemberment — (up to $25,000 per person 
without evidence of insurability, and up to 
$100,000 with evidence of insurability) to a 
maximum of twice annual income for members 
and employees. 


¢ Life insurance for retired members — 
to $25,000. 


* AComprehensive Medical Benefit Plan — 
With optional deductibles of $100, $250, $500, 
per calendar year and lifetime maximum 
coverage of $500,000. Student coverage 
available to age 25 with no additional 
premium. 


* 90-Day Open Enrollment — No proof of 
insurability for current Bar members. New 
members have 90 days to apply without proof 
of insurability. 


Underwritten by American Pioneer Life Insurance Company, 
Orlando, Florida 32802 
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* Previous Coverage — Those transferring 
from other carriers do not lose coverage. 


* Rates Kept Low —- Premiums based on 
claims plus administration costs. 


* “Non-owned Captive” Plan — Provides 
ownership benefits without financial exposure 
for the Bar. All financial records open for 
inspection by the Bar, including claims, 
reserves, and profits...reports made quarterly 
to the Bar and Insurance Committee... 
proposed changes in policy, rates, forms, or 
underwriting guidelines will be submitted to 
The Florida Bar Group Insurance Committee 
for approval. 


* Fast Claims Processing — Nationally known 
Claims administrator provides prompt claims 
settlement. Computerized system keeps 
administrative costs low. Toll-free telephone 
number is provided to insured for direct 
contact with claims administrator. 


* One Plan For All — LPLIA’s fully insured plan 
offers same rating structure for large or small 
law firms, including sole practitioners. 
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Guilty pleasures 
By Leonard Schulte 


Heresy can be hazardous to your 
health, as the news from other parts 
of the globe reminds us regularly. I 
think I am safe, though, in confessing 
that there are some rules of English 
grammar that I love to break. A he- 
retical writer should be allowed, I 
think, to carefully split an occasional 
infinitive and to decide what word to 
end a sentence with. Miss Patterson, 
my tenth grade English teacher, 
would never agree, but some rules 
are just made to be broken. 


Split infinitives 


Perhaps the reason the prohibition 
of split infinitives exists is that the 
rule is so easy to apply. Never means 
never. The rule has withstood at- 
tacks from such eminent personages 
as G. B. Shaw and H. W. Fowler; it 
will surely withstand my attack. 
Nevertheless, here is my attack. 

The rule against split infinitives 

often makes writing sound unnatural 
and often creates ambiguity where 
none need exist. Fowler presents an 
example of ambiguity created by 
obedience to the rule: 
... we will rather write “Our object is to fur- 
ther cement trade relations” than, by correct- 
ing into “Our object is further to cement... ,” 
leave it doubtful whether an additional object 
or additional cementing is the point. 

Often, as Shaw said, “It is of no 
consequence whether he decides to 
go quickly or to quickly go.” But it is 
often of great consequence. When 
one decides to go quickly, is it the de- 
ciding or the going that occurs 
quickly? 

This may be merely a matter of 
prejudice on my part, but I always 
prefer prose that sounds natural to 


prose that sounds artificial. The 
smoother a piece of writing is, the 
more readily it reveals its meaning. 
There is something about the de- 
liberately avoided split that makes 
my eyes pause, that directs my atten- 
tion away from the meaning of the 
sentence and toward the mechanics 
of the sentence. 

I turn again to Fowler for a state- 


ment of the rule that should be fol-’ 


lowed: 


We maintain, however, that a real split infini- 
tive, though not desirable in itself, is prefer- 
able to either of two things, to real ambiguity 
and to patent artificiality .. . . We will split 
infinitives sooner than be ambiguous or artifi- 
cial; more than that, we will freely admit that 
sufficient recasting will get rid of any split in- 
finitive without involving either of those 
faults, and yet reserve to ourselves the right 
of deciding in each case whether recasting is 
worthwhile. 


Prepositions at end 


Any rule that owes more to the 
structure of Latin than to the struc- 
ture of English deserves to be ques- 
tioned. One such rule holds that a 
sentence should never be ended with 
a preposition. Followers of this rule 
will go through the most extreme 
verbal gymnastics to avoid a healthy 
and understandable English idiom. 

Is it more elegant to say “the letter I 
waited three weeks for” or “the letter 
for which I waited three weeks?” I 
favor the former version. 

Spoken language is often a guide 
to effective written language. No one 
would expect to hear “the letter for 
which I waited” in conversation; can 
it seem anything but stilted in print? 
Written English is, of course, more 
formal than spoken English, but the 
unnecessary formality occasioned by 
this rule places a barrier between the 
writer and the reader. 

The greatest writers to have 
graced the English language, from 
Chaucer to Shakespeare, from the 
authors of the King James Version of 
the Bible to Kipling, have ended sen- 
tences with prepositions. 

If there must be a rule, let it be this: 
use a preposition at the end of a sen- 
tence if it sounds right or if it is the 
least awkward of several awkward 
alternatives. A rule that discards 
good idiomatic language is, to quote 
Kipling, “too horrible to be trifled 
with.” 


An before “h” 


There are many words beginning 
with “h” in which the first letter was 
once silent but is now pronounced. A 
rule used by many writers seems not 
to have caught up with this change in 
pronunciation. “An hour” is, of 
course, correct; “an hotel” strikes 
most people as absurd, or at least 
British; yet one often sees “an histo- 
ric...,” as if the word were still pro- 
nounced “’istoric.” 

Deciding between “a” and “an” 
usually presents no problem. We all 
know that “a” precedes “unit,” even 
though “unit” begins with a vowel, 
because it is the sound, rather than 
the letter, that determines whether 
“a” or “an” is used. Why, then, does 
the initial “h” cause problems? Have 
we really forgotten the basic rule that 
“a” goes before consonant sounds 
and “an” goes before vowel sounds? 

The source of the problem may be 
that we have one rule too many. We 
were taught, I suppose, the basic 
rule and a special rule applicable 
only to words beginning with “h.” 
We see “an historic” or “an hysterical” 
in praiseworthy writing and forget 
that the language has changed. 

We have no problem with “an hour 
and a half.” The “h” in hour is obvi- 
ously different from the “h” in half. I 
can think of no reason other than 
blind obedience to an obsolete rule 
that would lead one to treat the “h” in 
“historic” differently from the “h” in 
“half.” They are pronounced the 
same way, and, but for the “an his- 
toric” rule, they would be treated the 
same way by everyone. 

Since the rule for using “a” or “an” 
depends on the sound of words, the 
best way to convince yourself that 
“a” should precede a pronounced 
“h” is to try a few combinations aloud. 
If it really is easier to say “an historic” 
(without making the “h” silent), write 
it that way. For me, though, “an his- 
toric” is nothing but a tongue-twister. 

People follow some rules only to 
prove their superiority. But a writer 
is judged not on how many rules he 
knows or how English he sounds; a 
writer is judged on how well he con- 
veys his meaning. Any rule that 
hinders communication should be 
avoided. The decision to boldly vio- 
late bad rules is a heresy that I can 
live with. oO 
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CURRENT LEGAL LITERATURE 


Florida State University 
Law Review 


Volume 9, issue 3 of the Florida 
State University Law Review was 
published in October 1981. The Re- 
view publishes four issues each year 
and is available on a subscription 
basis for $15 per year. To obtain 
complete subscription information, 
write Managing Editor, FSU Law 
Review, 205 College of Law, 
Tallahassee, Florida 32306, or call 
(904) 644-2045. 


Articles 


“Impact Fees: An Answer to Local 
Governments’ Funding Dilemma,” 
by Julian Conrad Juergensmeyer and 
Robert Mason Blake. 

Impact fees for intra and extra 
development capital funding are an 
important revenue source which help 
local governments to cope with the 
environmental, service delivery, and 
financial problems brought about by 
accelerating suburban growth. 
Impact fees, however, have been the 
subject of many legal challenges. The 
case law relevant to those challenges 
is analyzed and the authors propose 
criteria for determining the validity 
of impact fees. The historical 
development of impact fees also is 
traced and their relationship to other 
capital cost shifting land use 
regulations is examined. 

This article deals in part with the 
national perspective on constitu- 
tional and other legal challenges to 
impact fees. Primarily, however, it 
focuses on Florida, considering: (a) 
the special need for impact fees in 
Florida created by the pre-platted 
land problem, (b)_ statutory 
authorization of impact fees, (c) the 
tax versus regulation problem and 
(d) the emerging criteria for 
assessing the police power validity of 
impact fees. 


“Nonpayment of Production 
Royalties Under a Producer’s 88 
Lease: A Legislative Prescription to 
Cure a New Disease,” by J. M. Morse 
Ill. 

With oil drilling increasing in this 
state, Florida courts face more 
litigation involving disputes over 
mineral leases. One problem that is 
not addressed in the standard oil 


and gas lease is the lessee’s failure to 
make timely royalty payments after 
production has begun. The author 
asserts that while termination of the 
lease is not appropriate in all cases, it 
may be necessary when the delay is 
unjustified and unreasonable. He 
believes that the case-by-case 
approach developed in Louisiana is 
the best solution, and encourages the 
Florida Legislature to adopt a similar 
system. 


Comments 


“The Mortgage Subsidy Bond Tax 
Act of 1980: A Step in the Wrong 
Direction,” by Joseph Edward 
Broadus. 

This comment focuses on the 
passage by Congress in 1980 of 
Section 103A to the Internal Revenue 
Code. The author initially examines 
the fundamentals of municipal bonds 
and discusses how these concepts 
play into the notion of “subsidy.” The 
comment then traces the develop- 
ment of mortgage lending and 
shows its effect on the emergence 
of mortgage revenue bonds. The 
author concludes by outlining and 
criticizing the arguments for pas- 
sage of Section 103A and maintains 
that Congress has failed to articu- 
late a policy which enhances home- 
ownership. 


Case Notes 


Torts—Products Liability—Corpo- 
rations—“Florida Court Adopts Tra- 
ditional Rule of Successor Liability’— 
Bernard v. Kee Manufacturing Co., 
394 So.2d 552 (Fla. 2d Dist. Ct. App. 
1981) by Michael D. L. Olafson. 
The plaintiff injured by a defec- 
tive product has been afforded con- 
siderable protection from the strict 
liability doctrine adopted by many 
jurisdictions, including Florida. That 
plaintiff, however, can be barred 
from recovery in many instances 
when the corporation involved has 
changed ownership between the 
time of manufacture and the time of 
injury. In most jurisdictions, the pro- 
ducts liability plaintiff's claim is con- 
trolled by rules of corporate liability 
developed for creditor’s claims. Two 
jurisdictions, however, have devel- 
oped special rules for the tort liability 
of successor corporations designed 


to balance the interests of both con- 
sumers and the business community. 

Given the opportunity to accept 
one of the new rules, the Second Dis- 
trict Court of Appeal declined to do 
so. The author of this note concludes 
that the Bernard court should have 
adopted it. 


Income Tax—Foreign Income—“In- 
surance Payments to Wholly-Owned 
Foreign Captive Insurance Com- 
pany Are Recast as Capital Contri- 
butions”—Carnation Co. v. Com- 
missioner, 640 F.2d 1010 (9th Cir. 
1981), by Jorge E. Alvarez. 

This case note discusses the rami- 
fications of the United States Ninth 
Circuit Court of Appeals decision in 
Carnation Co. v. Commissioner. 
That decision, concerning the use of 
a foreign “captive” insurance com- 
pany that insured only the risks of its 
parent corporation, applied the risk- 
shifting test of Helvering v. Le Gierse, 
312 U.S. 531 (1941), and Revenue 
Ruling 77-316, 1977-2C.B. 53, to af- 
firm a Tax Court decision disallow- 
ing I.R.C. §162 deductions for in- 
surance premiums paid the captive. 


Environmental Regulation—Consti- 
tutional Law—““Taking’ Jurispru- 
dence and its Application to Regula- 
tions of Sensitive Ecological Envir- 
onments”—Graham v. Estuary Pro- 
perties, Inc., 399 So.2d 1374 (Fla. 
1981) by Anthony E. DiResta. 


This case note traces the history 
of “taking” jurisprudence developed 
by the United States Supreme Court 
from the landmark case of Mugler v. 
Kansas, 123 U.S. 623 (1887), to San 
Diego Gas and Electric Co. v. City of 
San Diego, 101 S. Ct. 1287 (1981). It 
discusses the analytical weaknesses 
of the Florida Supreme Court’s deci- 
sion in Graham v. Estuary Properties, 
Inc. The author points to the need for 
a flexible constitutional concept of 
“taking,” when the taking issue is 
within the context of environmental 
regulation. o 


Calendar of Legal Events 
formerly published in 
the Journal may now be 
read in Florida Bar News 
in each 15th of month 
issue 
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*Call us for immediate delivery 
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REAL PROPERTY LAW 


Condominium legal 
requirements of the 
secondary mortgage 
market 

By Barrett Sanders 


Faced with the growing role which 
condominiums have played in hous- 
ing the American public during the 
past decade, the four federal agen- 
cies which play an important if often 
unseen function in real estate finan- 
cing in the United States set out 
several years ago to draft a unified 
policy statement of their legal re- 
quirements for condominium docu- 
mentation. 

Participating in the work of the 
task force were legal representatives 
of the Department of Housing and 
Urban Development, which operates 
the Federal Housing Administration 
(FHA), the Veterans Administration 
(VA), which insures mortgage loans, 
and the Federal National Mortgage 
Association (FNMA) and Federal 
Home Loan Mortgage Corporation 
(FHLMC), two quasi-governmental 
agencies, both of which buy mort- 
gage loans from real estate lenders 
around the country. 

The purpose of the task force was 
to reconcile differences among the 
four agencies regarding what consti- 
tutes legally acceptable condomin- 
ium documentation, and to present a 
common statement on which real 
estate lenders, attorneys and others 
around the country could rely. 

The work group ended its meeting 
in late 1980, at which time HUD 
published a 37-page document delin- 
eating the general condominium 
legal policies agreed to by all four 
agencies.! 

While this Joint Policy Statement is 
not binding on the independent 


agencies, it is significant as the latest 
word on what legal representatives 
of all four secondary mortgage mar- 
ket agencies consider to be accept- 
able condominium documentation. 

The purpose of this article is to out- 
line requirements set forth in the 
Joint Policy Statement which are 
missing from most condominium 
documents being drafted by Florida 
real estate attorneys today. 


Right of first refusal 


The most significant departure of 
the Joint Policy Statement from cur- 
rent Florida condominium drafting 
practices—and the one with the most 
social significance—is its prohibition 
against the condominium declaration 
containing any restriction on the right 
of a seller to transfer his apartment. 

Such a provision is part of the con- 
stituent documents of most condo- 
miniums now existing or on the 
drawing boards in the state, even 
though some condominium boards 
have in practice used the “right of 
first refusal” as little more than a de- 
vice to collect “screening” fees for 
giving rubber-stamp approvals. 

The legal authority of Florida con- 
dominium associations to enforce 
such “right of refusal” clauses, how- 
ever, was upheld by the Fourth Dis- 
trict Court of Appeal earlier this 
year.” 

In opting for unrestricted aliena- 
bility of condominium units, the 
inter-agency task force adopted a 
position which three out of the four 
groups already espoused. 

HUD regulations have for many 
years prohibited “right of first refu- 
sal” clauses in condominiums where 
they provided mortgage insurance.* 
VA regulations similarly prohibit 
such clauses in condominiums de- 
clared after December 1, 1976.4 Cur- 
rent guidelines of FNMA (or “Fannie 
Mae” as it is commonly called) per- 
mit “rights of first refusal,” but speci- 
fy they must not be for purposes of 
unlawful discrimination.5 

The position of HUD, now reflect- 
ed in the Joint Policy Statement, is 
that a condominium association’s 
right of first refusal in connection 
with a proposed purchase is a dis- 
criminatory device—which it is— 
and therefore is incompatible with 
federal financing assistance. 


The only one of the four “secon- 
dary market” agencies which does 
not currently place limitations upon a 
right of first refusal in condominiums 
where it purchases mortgage loans is 
FHLMC (or “Freddie Mac,” the twin 
brother of “Fannie Mae” in popular 
parlance). 

The FHLMC has been the primary 
“secondary market” source of funds 
for savings and loan associations dur- 
ing the past decade. During that 
time, it has consistently maintained 
more relaxed standards in terms of 
condominium legal requirements 
than the other three Washington 
agencies. 

While at this time FHLMC contin- 
ues to buy condominium mortgage 
loans where a right of first refusal 
exists, its adherence to the Joint Poli- 
cy Statement’s prohibition on such dis- 
criminatory devices indicates it 
could reverse its policies in the future. 

In light of the clear signal given by 
the Joint Policy Statement that a 
“right of first refusal” in a condomin- 
ium declaration may preclude “sec- 
ondary market” mortgage financing 


Barrett Sanders, a member of the Bar since 
1970, has served since 1973 as associate counsel 
for Southeast Mortgage Company in Miami. 
He is the author of numerous articles on 
various aspects of real estate law which have 
appeared in the Bar Journal in recent years. He 
is also a member of The Florida Bar Journal 
Editorial Board. 

He writes this article on behalf of the Real 
Property, Probate and Trust Law Section, 
Robert B. Bratzel, chairman, and Jerry E. 
Aron, editor. 
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in the future, legal draftsmen of such 
documents in Florida should careful- 
ly weigh the benefits and drawbacks 
of sucha provision before making it a 
part of their standard documentation. 

In high priced, second home pro- 
jects for the affluent, a “right of first 
refusal” provision often provides a 
very real sales appeal. In such pro- 
jects the availability of federally as- 
sisted financing is usually unimpor- 
tant. 

In “bread and butter” condomin- 
iums intended for full-time occupan- 
cy by wage earners, on the other 
hand, the availability of FHA or VA 
insured financing can be quite 
material. In such projects, the drafts- 
man might well consider omitting 
any provision which restricts the 
apartment owner from freely alien- 
ating his unit. 

At a minimum, it is suggested that 
any “right of first refusal” which is 
included in condominium documen- 
tation be softened by a proviso that 
the clause cannot be used to enforce 
unlawfully discriminatory policies. 


Leasing restrictions 


Three of the four national agen- 
cies require leases with a minimum 
term of 30 days, and with no restric- 
tions, prohibitions or association 
“screening” privilege applying to any 
prospective lessee. FHLMC does not 
ascribe to these limitations on leasing 
restrictions. 


Lender protection 


Not surprisingly, the four Wash- 
ington agencies considered at great 
length aspects of condominium legal 
documentation which protect the 
rights of mortgage lenders. 

In the process, they have devised 
refinements, or wholly new require- 
ments, that are not normally found in 
most condominium documents 
being drafted today. These include: 

e The mortgagee’s right, upon 
written notice to the condominium 
association, to be advised in writing 
of (a) any proposed condominium 
amendment; (b) any proposed ter- 
mination of the condominium; (c) 
any condemnation or casualty loss 
which affects a material portion of the 
condominium; (d) any delinquency 
of 60 days or more in the payment of 
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assessments or charges owed by the 
mortgagor; and (e) any lapse, cancel- 
lation or material modification of any 
insurance policy maintained by the 
condominium association. 

e A requirement for restoration or 
repair, after a partial loss, according 
to original plans and specifications 
unless first mortgage holders on 51 
percent of the units agree otherwise. 

e A similar concurrence by mort- 
gage lenders before any termination 
of the condominium can occur fol- 
lowing a partial loss or condem- 
nation. 

e Approval from first lienholders 
on 67 percent of the units before a 
voluntary termination of the condo- 
minium takes place. 


Association obligations 


The Joint Policy Statement of the 
four national agencies calls for three 
condominium association require- 
ments not normally found in condo- 
minium declarations. Note that the 
third new requirement imposes an 
additional financial burden on the 
association. 

e The declaration should provide 
that the association must make avail- 
able to unit owners and to lenders 
and insurers of any first mortgages, 
current copies of the declaration, by- 
laws and other rules governing the 
condominium, and other books, 
records and financial statements of 
the owners’ association. “Availabil- 
ity” means available for inspection 
during normal business hours. 

e The declaration should also re- 
quire the association to make available 
to prospective purchasers current 
copies of the declaration, bylaws, 
other rules governing the condo- 
minium, and the most recent annual, 
audited financial statement. 

e If any one of the four “secondary 
market” agencies owns or insures a 
a mortgage in the condominium, the 
declaratioi. must require the associa- 
tion to prepare and furnish to that 
agency, upon request, an audited fi- 
nancial statement of the association 
for the immediately preceding fiscal 
year. 


Phase condominiums 


FNMA, VA and HUD all require a 
covenant in the declaration requiring 
the agency’s approval before a de- 
veloper can add additional units, if 
the agency holds or insures a mort- 
gage in the project. The Policy State- 
ment also requires that a developer’s 
right to expand the condominium be 


limited to a reasonable time, not to 
exceed seven years. 


Insurance 


Most of the insurance require- 
ments of the four agencies are prob- 
ably already being complied with by 
most prudent condominium associa- 
tions in the state today. Frequently 
the condominium declaration itself 
does not spell out all of the fol- 
lowing specifics, however: 


e Hazard coverage in an amount 
equal to 100 percent of current re- 
placement cost. 

e Provision in the policy for a 
waiver of the right of subrogation 
against unit owners individually; that 
the insurance is not prejudiced by 
any act or neglect of individual unit 
owners which is not in the control of 
the owners collectively; and that the 
policy is primary in the event the unit 
owner has other insurance covering 
the same loss. (These assurances gen- 
erally are provided by a special con- 
dominium policy endorsement.) 

e Loss against fire and other perils, 
steam boiler coverage of at least 
$50,000 if there is a steam boiler (a 
hot water heater might qualify as a 
steam boiler), and coverage against 
all other perils customarily covered 
under the standard “all risk” endorse- 
ment. 

e Two of the national mortgage 
agencies—FNMA and FHLMC re- 
quire a “replacement cost” endorse- 
ment. 

e Liability insurance covering the 
common elements in a minimum 
amount of $1,000,000. 

e Flood insurance, when the prop- 
erty is located in a special flood haz- 
ard area, in an amount not less than 
(a) the maximum coverage available 
under the National Flood Insurance 
Program for all buildings and other 
insurable property within the condo- 
minium, or (b) 100 percent of current 
replacement cost. 

e Fidelity bonds in an amount not 
less than a sum equal to three months’ 
aggregate assessments on all units, 
plus reserve funds. The bond must 
contain a waiver by the insurer of 
defenses based upon the exclusion of 
persons serving without compensa- 
tion from the definition of “em- 
ployees” or similar terms or expres- 
sions. 

Florida’s statutory law currently 
requires fidelity bonds for condo- 
minium officials, but excludes con- 
dominiums of less than 50 units from 
the requirement.® 


Conclusion 


The foregoing is an overview of 
significant aspects of the 37-page 
policy statement on condominium 
legal requirements by the four- 
agency task force. Condominium 
practitioners are urged to obtain a 
copy of the statement from HUD 
and to review it themselves in its 
entirety.” 

While it is unclear at this time how 
strictly the separate national agen- 
cies will adhere to the provisions of 
the Joint Policy Statement in their 
individual financing practices, the 
statement is significant as the sole 
unified statement on condominium 
law to emerge in recent years from 
the four influential Washington agen- 
cies. 

To the extent the Florida lawyer 
can draft condominium documents 
which comply with the agencies’ re- 
quirements, he is helping to assure 
future owners of condominium 
apartments the maximum assessabil- 
ity to federally assisted financing. 0 


'Change No. 4, dated December 31, 1980, 
to Handbook 4265.1, Home Mortgage Insur- 
ance - Condominium Units, revised, published 
by the U.S. Department of Housing and 
Urban Development. The Policy statement, 
entitled “Revised Legal Policies,” appears as 
appendix 24. All further references to the poli- 
cy statement are to this document, and will 
not be separately footnoted. 

Lyon v. King 397 So.2d 964 (Fla. 4th D.C.A., 
(1981). 

3In July, 1981, however, HUD modified its 
“right of first refusal” policy concerning exist- 
ing condominium units. In circular letter 81-59 
issued by its Jacksonville office to Florida 
mortgage lenders, HUD indicated it would 
provide mortgage insurance in existing con- 
dominiums containing “right of first refusal” 
provisions if a condominium official certi- 
fies that “any such right held by the Associa- 
tion will not be for the purpose of unlawful 
discrimination” and that the legal restriction 
will not impair the mortgagee’s rights to 
dispose of the collateral. 

412 C.F.R. 36.4358 (c)(5). 

5§502.07 c(6), FNMA Conventional Home 
Mortgage Selling Contract Supplement, 
change 75, dated February 1, 1978. 

Stat. §718.112(2)(1)(1980). 1981 Fla. 
Laws, Ch. 81-225, enacted by the legislature 
this spring, specifies a minimum fidelity 
bonding coverage of $10,000. 

7Persons interested in obtaining a copy of 
the policy statement should request it from the 
nearest office of the Federal Housing 
Administration, citing the publication by 
transmittal number and date as indicated in 
footnote 1, supra. FHA offices in Florida are 
located in Jacksonville, Tampa, Orlando and 
Miami. 
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Adjustable rate 
mortgages— 
fundamental new 
directions in residential 
mortgage lending 

Part Il 


By Paul T. Scheuerman 


Mortgage lenders are beginning to 
introduce a wide variety of adjust- 
able rate mortgage plans, as autho- 
rized by recent rules adopted by the 
Federal Home Loan Bank Board and 
the Comptroller of the Currency. 
Where does the attorney begin in 
evaluating an adjustable mortgage 
loan plan? 

In the first part of this two-part 
article, published in the October 1981 
issue, the author presented an in- 
depth view of the new adjustable 
rate mortgage rules. In this second 
part, he gives examples of ARM 
plans recently introduced. In addi- 
tion, he discusses how to evaluate 
adjustable mortgage loans from the 
consumer's perspective and _ lists 
additional legal concerns for the 
lender’s counsel. 


What To Expect 


Although it may be premature to 
write the obituary of the long-term, 
fixed-rate mortgage, such an instru- 
ment is certain to be far less avail- 
able from financial institutions, and it 
will carry a substantial “inflation 
premium.” What form the replace- 
ment instruments will take has not 
yet been determined. The mortgage 
lending industry will be going 
through a period of experimentation 
and, consequently, uncertainty, as 
variations of ARM plans are 


evaluated by consumers, secondary 
mortgage market purchasers, and 
private mortgage insurers. 

Secondary Market Initiatives. Late 
in May, the Federal Home Loan 
Mortgage Corporation (FHLMC) 
announced the terms of its pilot ARM 
purchase program, thereby offering 
the first glimpse into the types of 
ARM's that may be acceptable in the 
secondary mortgage market.?? 
FHLMC said it will purchase ARM’s 
that contain two different payment 
options. The first option involves 
ARM’s containing no limits on rate 
changes. The second option involves 
loans in which the interest rate is ad- 
justable up or down by a maximum 
of two percentage points per year; 
loans falling within this second 
category are expected to require a 
higher yield than loans with no rate 
change cap. FHLMC also said that 
neither type of plan could involve 
loans in which the interest rate is ad- 
justed more frequently than 
annually or in which negative amor- 
tization may occur. Changes to the 
rate of interest on both ARM plans 
must be tied to the FHLBB’s Mort- 
gage Contract Rate index. FHLMC 
has distributed its uniform ARM 
instruments for the pilot program. 
FHLMC did not make any changes 
to its underwriting guidelines for the 
ARM pilot program. 

The Federal National Mortgage 
Association (FNMA) announced its 
pilot ARM purchase program in late 
June.23. FNMA’s approach is 
considerably more flexible than that 
of FHLMC and should provide a 
broad basis for testing the 
acceptability of various types of 
ARM’s in the marketplace. FNMA’s 
pilot program involves eight separate 
mortgage plans, with interest rate ad- 
justment periods ranging from six 
months to five years. Five different 
indices were approved by FNMA; 
six of the eight mortgage plans 
involve the use of money market 
indices; the other two plans involve 
use of the FHLBB’s Mortgage Con- 
tract Rate index. Four of FNMA’s 
mortgage plans allow for negative 
amortization. 

Even if the FHLMC and FNMA 
pilot purchase programs are success- 
ful in causing a limited number of 
ARM plans to gain national 


borrowers, the incentive for insti- 


acceptance among lenders and 
tutional lenders to use such standard 
ARM plans or instruments has been 
substantially lessened. It is likely that 
more lenders will be originating 
mortgage loans for their own port- 
folios because the new ARM plans 
will have succeeded in shifting to 
borrowers more of the risks of 
inflation and the rising cost-of-funds. 

Examples of ARM Plans. In July of 
1980, Tampa-based Freedom 
Savings Association introduced the 
“Freedom Plan” mortgage, under 
which the borrower was given the 
option of choosing a mortgage in 
which the monthly payment was 
fixed for a period of three, four, or 
five years, but the interest rate was 
adjusted annually in accordance with 
changes in the FHLBB’s national 
cost-of-funds index. The maximum 
annual interest rate increase was one 
percentage point, and the maximum 
overall rate increase five 
percent. The borrower was also 
given the option of extending the 
maturity of the loan for two five-year 
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periods, so that the mortgage could 
end up being repaid over 40 years. 

Another example of an ARM plan 
that predates the adoption of the 
ARM rules is a “payment-capped” 
mortgage offered by Wachovia 
Mortgage Co., a sister company to 
Wachovia Bank & Trust Co., a North 
Carolina bank. The plan was touted 
by Wachovia as a “model for the in- 
dustry,” and has gained wide bor- 
rower acceptance in North Carolina 
because of the “payment-cap” fea- 
ture. Under the plan, monthly pay- 
ments are kept constant for five-year 
periods, but the interest rate is 
adjusted quarterly in accordance 
with changes to the 90-day T-bill 
rate. There is no limit on the amount 
of quarterly interest rate adjustments 
or on the amount of the overall 
interest rate increase, and conse- 
quently, there is no limit on the 
amount of “negative amortization” 
that can occur. 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast's fore- 
most banking association 
monthly magazine. 

You know aftorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 11 
information packed issues. 

To take advantage, return this 
coupon with $15 for a one-year 
subscription to: 


(ww 
Fllopiday Baplkep 
FLORIDA BANKER 


POB 6847 
Orlando, FL 32853 


Name Title 


Company 
Address 
City State Zip 


(Type on separate card, if you need additional room.) 
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At the end of each five-year 
period, the monthly payment can 
increase by up to 25 percent, except 
that during the final five years of the 
loan there is no limit on the amount 
of the payment increase so that the 
loan can be paid at maturity. The 
Comptroller, exercising its authority 
under 12 C.F.R. §29.9(c) to review 
payment capped mortgage plans 
predating the adoption of the ARM 
rule, has issued an interpretive letter 
requiring that certain changes be 
made in Wachovia's plan, advertising 
brochure, and contract documents.*4 

After the ARM rules were 
finalized, some lenders were quick to 
hit the streets with new loan plans. St. 
Petersburg-based Florida Federal 
Savings & Loan Association 
announced an ARM plan which 
features two basic payment options. 
Under the first option, the monthly 
payment will be fixed for three-year 
periods, but the interest rate will be 
adjusted quarterly, in accordance 
with changes to the FHLBB’s 
mortgage contract rate index. There 
is no limit on the amount of the quar- 
terly interest rate adjustments. On 
each third anniversary date, the 
amount of the monthly payment will 
be reset at a level sufficient to fully 
amortize the outstanding principal 
over the remaining term. 


The second option differs from the 
first in the following respects. The 
initial monthly payment is fixed for 
two years, and thereafter, the 
monthly payment will be adjusted at 
three-year intervals. On the first pay- 
ment adjustment date, at the end of 
two years, the payment increase may 
not exceed 15 percent of the initial 
monthly payment. After the first 
payment adjustment, there is no limit 
on the amount of payment increases. 
The second option is designed to give 
the borrower a high degree of pay- 
ment predictability over the first five 
years of the loan. 

AmeriFirst Federal Savings and 
Loan Association began offering an 
adjustable mortgage loan in which 
the interest rate is adjusted annually; 
interest rate changes are tied to the 
FHLBB’s index of the “Effective 
Interest Rate for Previously 
Occupied Homes for All Major 
Lenders.” The amount of the 
monthly payment will not be in- 
creased more than 10 percent per 
year, except that on each fifth anni- 
versary date and during the last five 
years of the loan, the monthly 
payment must be adjusted to provide 


for complete amortization of the out- 
standing principal balance over the 
remaining loan term. The Ameri- 
First plan seeks to give borrowers the 
assurance that within any five-year 
period, any mortgage payment in- 
crease would be manageable; a pay- 
ment adjustment of 10 percent per 
year was felt to be safer for most 
home buyers than a plan which held 
the payment constant for five years, 
but that permitted a payment in- 
crease of 50 percent or more at the 
end of five years. 

Miami-based Southeast Banks are 
offering a three-year fixed payment 
ARM in which the interest rate on the 
mortgage may initially be set at a 
level insufficient to amortize the 
loan. The interest rate will be 
adjusted every six months, based ona 
predetermined percentage over the 
yield of the six-month moving 
average of three-year Treasury 
Securities rate, up to a maximum 
adjustment of one percent every six 
months. The borrower’s monthly 
payment will be adjusted every three 
years upward or downward a maxi- 
mum of 25 percent of the previous 
monthly payment. During the last six 
years of the loan, the monthly pay- 
ment may be adjusted by more than 
25 percent. The Comptroller has is- 
sued an interpretive letter approv- 
ing the plan, even though such 
payment-capped mortgage plans 
embody a “buy now, pay later” 
philosophy. 


The lawyer’s responsibility in 
evaluating ARM’s 


Because of the variety of ARM 
plans that are being offered, and the 
enormous change that ARM’s repre- 
sent over the standard fixed-rate 
mortgage, a gigantic retooling and 
re-education process awaits resi- 
dential mortgage lenders, bor- 
rowers, and their counsel. It will be 
necessary to develop CLE materials 
and home-buyer manuals that 
provide approaches and answers to 
what could be the most significant 
real estate related questions of the 
decade: How do you evaluate an ad- 
justable rate mortgage? 

Where does an attorney begin in 
evaluating an ARM? What are the 
necessary elements to review? The 
topic is complex, and only a brief 
outline is possible here. Whether an 
attorney represents the borrower or 
the lender, the important questions to 
ask correspond very closely. The text 
that follows first takes the borrower’s 


perspective in evaluating an ARM 
plan and then lists several areas of 
special concern to the lender's 
counsel. 

Lawyer As Financial Consultant. 
Consumers Union attorney Ellen 
Broadman, in comments to the 
FHLBB during the rulemaking 
process, requested that ARM’s carry 
the following legend: 

Warning: Do Not Purchase This Mortgage 
Unless You Have Consulted An Accountant, 
Lawyer, Or Other Financial Planner. 
Although that recommendation was 
not adopted by the regulators, the 
comment poignantly highlights the 
most basic need of potential bor- 
rowers—a need for professional 
assistance in understanding the avail- 
able forms of mortgage financing, 
including ARM’s. Borrowers using 
the services of an attorney will expect 
the lawyer to analyze the type of 
ARM being offered and help 
evaluate its suitability to the bor- 
rower’s financial situation. 

The task of evaluating the ARM 
from a financial point of view begins 
with an examination of how interest 
rate and payment changes will be 
implemented and the limits on each. 
Borrowers will not understand the 
effect of an interest rate increase, 
expressed in percentage point 
changes, unless those changes are 
translated into dollar amounts. The 
ARM disclosures required by 
regulation are not likely to give 
borrowers a satisfactory picture of 
possible payment and rate changes. 
Consequently, the lawyer will be 
called upon to help the client deter- 
mine how interest rate increases will 
be reflected in payment increases; an 
adequate amortization booklet or 
calculator will be a necessary tool. 

Another complicating factor is that 
many ARM plans will permit 
negative amortization. The lawyer 
should help the client understand 
that when the payment amount is 
increased less frequently than the 
rate of interest on the loan, any 
amount of earned interest that is not 
covered by the monthly payment 
will be added to the outstanding 
principal and will itself bear in- 
terest. For example, the lawyer could 
demonstrate this by preparing a 
sample schedule showing the effect 
of different periodic rate changes on 
the amount of the monthly payment, 
the outstanding loan principal as of 
each payment change date, and the 
total of payments if the loan runs to 
maturity. 


It is paramount in reviewing any 
ARM plan that the borrower be able 
to reasonably predict that expected 
income will rise by an amount suffi- 
cient to offset payment increases. 
This means, frankly, that a borrower 
using an ARM must be counselled not 
to stretch the family budget to the 
breaking point in order to qualify for 
a certain priced home; the borrower 
must learn to build in a sufficient 
margin to accommodate not only 
ARM index-related interest payment 
increases but also other housing 
payment increases, such as taxes, 
insurance, and repairs, which will 
also rise over time. From the lender’s 
viewpoint, new underwriting 
standards must be developed for the 
particular ARM _ program being 
offered, in order to minimize the risk 
that a borrower’s income will not 
keep up with payment increases. 

Of course, any lawyer asked to 
draft or review the ARM documenta- 
tion will have to consider whether the 
instruments express the ARM interest 
rate limitations and payment change 
mechanism with sufficient clarity. 
Proper legal drafting in this area is 
much more complicated than it 
initially appears, as anyone with 
drafting experience in this area 
knows. 

Analyzing the Index. One of the 
most important but least understood 
considerations in examining an ARM 
is the significance of the index the 
lender chooses. Lawyers will need to 
develop a sophistication in analyzing 
the strengths and weaknesses of the 
various indices. 

For example, the FHLBB Mort- 
gage Contract Rate index is a mea- 
sure of long-term changes in mort- 
gage interest rates, and for that 
reason, the index would appear 
acceptable to borrowers. That 
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index, however, measures the 
contract interest rate on fully 
amortizing conventional loans 
(both fixed-rate and adjustable rate 
loans) closed during the first five 
working days of the month; conse- 
quently, the index lags current 
market conditions. This fact causes 
the mortgage contract rate index to 
favor lenders when interest rate 
adjustments are made during periods 
of falling rates and to favor bor- 
rowers when adjustments are made 
during periods of rising rates. 

The FHLBB has authorized 
savings associations to use its national 
or regional indices measuring the 
average cost of funds to FSLIC- 
insured savings associations in 
making ARM loans. It seems rea- 
sonable, however, to expect that 
there will be an automatic built-in 
increase in the FHLBB-authorized 
cost-of-funds indices, regardless of 
the rate of inflation and other eco- 
nomic factors, due to the gradual 
phase-out of deposit ceilings over the 
next five years. This fact would seem 
to make cost-of-funds indices unde- 
sirable from the borrower's view- 
point. 

Indices based on the various 
United States Government borrow- 
ings, such as the six-month Treasury 
Bill index or the three-year Treasury 
Securities index, have the advantage 
of reflecting current market rate 
conditions. These indices are readily 
understood by secondary mortgage 
market investors but may not be as 
familiar to borrowers. The primary 
disadvantage of the six-month T-bill 
rate is its volatility; between June and 
December of 1980, the monthly 
average of weekly auction rates on 
six-month T-bills rose over seven 
percentage points.2” The six-month 
T-bill index would appear most 
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appropriate for loans in which the 
monthly payment is held constant for 
several years; then, periods of rising 
rates (when unpaid interest may 
build up) would hopefully be offset 
by corresponding periods of index 
decreases, during which accumu- 
lated but unpaid interest would be 
paid and loan principal reduced 
more rapidly. The three-year 
Treasury Securities index is probably 
more reflective of medium-term 
government borrowing rates and is 
less volatile than the six-month T-bill 
index. Thus, the three-year Treasury 
Securities index may be a compro- 
mise between the interests of lenders 
and borrowers; however, even the 
three-year Treasury Securities index 
shares many of the weaknesses of 
shorter term government borrowing 
rates. 


out-of-state residents. 


When a short-term government 
borrowing index is used, it would 
probably be desirable to use a 
moving average of index values, as 
permitted (and required in some 
instances) under the Comptroller's 
rule. The use of a moving average 
helps smooth out fluctuations in the 
more short-term indices. 

Additional Legal Concerns for 
Lender's Counsel. lender’s 
counsel will be required to assist in 
interpreting the ARM rules, design- 
ing ARM plans, and drafting the 
ARM note, mortgage, and disclosure 
documents. Keeping up with agency 
interpretations and any changes to 
the rules will be crucial.** 

The lender’s counsel will also need 
to investigate and resolve the great 
number of important and novel legal 
issues that may be raised by some 
forms of ARM’s. For example, the 
lender's counsel should consider 
whether an ARM promissory note is 
negotiable (does the note contain a 
promise to pay a “sum certain in 
money” under §673.106, Florida 
Statutes?). The possibility of 


intervening lien problems because of 
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periodic interest rate adjustments 
should be carefully researched;?9 it 
may be possible to obtain affirmative 
title insurance coverage against this 
risk. 

ARM plans that permit negative 
amortization present the greatest 
number of challenges. For example, 
how should earned but unpaid 
interest be treated for tax and 
accounting purposes??® What 
amount of Florida documentary 
stamp and intangible taxes should be 
paid on ARM’s permitting negative 
amortization? As to the future 
advances clause of the mortgage, 
which sets forth the amount of the 
maximum principal indebtedness 
secured by the mortgage, should the 
figure inserted therein include the 
amount of negative amortization 
permitted under the ARM plan? 
How can that amount be accurately 
predicted? Should the amount of the 
lender’s hazard insurance policy be 
periodically increased to cover nega- 
tive amortization? Before permitting 
an ARM to be assumed, should the 
lender require that all earned but 
unpaid interest be paid? Each of 
these questions deserves careful 
consideration by the lender’s counsel. 


Finally, the lender’s counsel will 
need to assist the client in considering 
the impact of the adoption of a 
lender’s ARM plan on the institution’s 
Community Reinvestment Act and 
Equal Credit Opportunity Act 
responsibilities. 


Conclusion 


ARM’s will not be suited to the 
needs and financial situation of all 
borrowers, nor are ARM’s likely, of 
themselves, to make mortgage loans 
any more affordable. ARM’s, how- 
ever, will probably be the domi- 
nant mortgage forms offered by 
financial institutions during the 
1980's. 

Looking on the positive side, 
ARM's may offer several advantages 
to potential borrowers. First, more 
mortgage money will be available 
because lenders will be more willing 
to make loans that offer them some 
protection against inflation. Second, 
with mortgage rates now at an all- 
time high, borrowers will have the 
opportunity to take advantage of 
declining rates in the future without 
having to bear the expense of 
refinancing. Third, well-designed 
ARM plans that hold monthly pay- 
ments constant for limited periods of 


4 
KPPLICAN | 
ax 


time (such as for three-year periods) 
are likely to help ease the effect of 
rapidly fluctuating interest rates 
while also keeping negative amorti- 
zation to a minimum. 

Fourth, ARM’s may well prove 
more advantageous to the borrower 
than short-term balloon or “rollover” 
mortgages, which have _ recently 
become common. Many ARM plans 
are likely to contain some limits on 
periodic interest rate and payment 
changes, but with balloon mortgages, 
there are no such limits. At maturity, 
the borrower may find it necessary to 
qualify with a new lender, and bear 
all the closing costs associated with 
obtaining a new loan, because the 
borrower cannot afford the renewal 
rate offered by the first lender. There 
is less chance of advance financial 
planning in balloon mortgage loans 
and no protection against potentially 
dramatic payment increases. These 
facts are not understood by all 
borrowers taking residential balloon 
mortgages. 

This article is only a basic introduc- 
tion to the terms of the new ARM 
rules. Obviously, the work has just 
begun for lawyers who intend to 
practice in the area of residential real 
property law during the 1980's. O 


Details concerning the FHLMC’s pilot 
ARM purchase program and copies of the 
agency’s Florida forms may be obtained from 
the Federal Home Loan Mortgage 
Corporation, Atlanta Regional Office, P.O. 
Box 56566, Atlanta, Georgia 30343. 

°3To obtain further information and sample 
forms pertaining to FNMA’s eight different 
plans, write the Federal National Mortgage 
Association, 100 Peachtree Street, N.W., 
Atlanta, Georgia 30303. 

Opinion letter #202, Charles E. Lord, 
Acting Comptroller of the Currency, Control 
of Banking (P-H) para. 3999.50 (August 4, 
1981). 

Opinion letter #200, Charles E. Lord, 
Acting Comptroller of the Currency, Control 
of Banking (P-H) para. 3999.48 (August 4 
1981). 

*6Good quality articles explaining how to 
evaluate an ARM are just beginning to become 
available to consumers. See “Can You Afford 
A Mortgage,” 46 Consumer Reports 400 (July 
1981). 

27 See Appendix to 12C.F.R. Part 29, 46 Fed. 
Reg. at 18947 (March 27, 1981), containing 
semiannual values since 1969 for each index 
approved by the Comptroller. 

*8For example, since Part I of this article 
went to press, the legal staff of the 
Comptroller’s Office has issued a series of 
interpretive letters addressing certain ambi- 
guities in the Comptroller's ARM rule. See 
footnotes 14 and 15, supra, and accom- 
panying text. 

The staff has opined that loans to real estate 


developers or builders to construct residential 
structures for resale are not covered by the 
Comptroller’s rule. Opinion letter #207, Legal 
Advisory Services Division, Federal Banking 
Law Service (CCH) para. 85,288 (August 28, 
1981). However, “commercial” loans to 
finance the purchase one-to-four-family 
dwellings to be held for investment purposes 
(e.g. rental income) are covered by the 
Comptroller’s rule. Opinion letter #210, Legal 
Advisory Services Division, Federal Banking 
Law Service (CCH) para. 85,291 (August 28, 
1981). Residential construction loans to 
individuals are not subject to the 
Comptroller’s rule, if the construction lender 
or another financially responsible lender has 


entered into a binding commitment to provide 
the permanent financing as of the time the 
construction loan is closed. Id. 

The Comptroller’s staff has also addressed a 
number of other technical issues arising under 
12 C.F.R. Part 29. Opinion letters #208 & 209, 
Legal Advisory Services Division, Federal 
Banking Law Reports (CCH) paragraphs 
85,289-85,290 (August 28, 1981). 

°° This issue is discussed in a recent article by 
Louis B. Guttmann, in 55 Fra. Bar J. 552 
(1981). 

30 See Rev. Rul. 77-135, 1977-1 C.B. 133, and 
Rev. Rul. 80-248, 1980-37 I.R.B. 10 (Sept. 15, 
1980). See also Rev. Rul. 80-361, 80-52 I.R.B. 13 
(Dec. 29, 1980). 
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TAX LAW NOTES 


Estate and gift tax 
provisions of the 
economic recovery 
Tax Act of 1981 


By Leslie J. Barnett 


President Reagan signed The 
Economic Recovery Tax Act of 1981 
into law on August 13, 1981. This 
article will focus only on Title IV of 
the Act, the estate and gift tax 
provisions, and ancillary changes in 
the law under other titles of the Act as 
they may impact the estate and gift 
tax area. 

The new estate and gift tax provi- 
sions, when fully phased-in, are 
estimated to eliminate 99.7 percent 
of all estates from erosion by the 
estate tax and are projected to de- 
crease Treasury revenue during the 
phase-in period, 1982-1986, by 15 
billion dollars.'! Significant thought 
and planning must be applied to each 
client’s circumstances to gain prop- 
erly the advantage of the new law. 
To accomplish this objective, a 
thorough understanding of the new 
provisions of the Act is imperative. 


Increase in unified credit 


Under current law, a unified estate 
tax and gift tax credit of $47,000 is 
available to offset the tax attributable 
to transfers to the extent they do not 
exceed $175,625 (the exemption 
equivalent).2? Section 401 of the Act 
increases this unified credit from 
$62,800 for 1982 to $192,800 in 1987.5 

Current law requires an estate tax 
return to be filed when the gross 
estate exceeds $175,000.14 As a result 
of the increase in the unified credit, 
the size of the gross estate for which 


an estate tax return is required has 
been increased to $225,000 for 1982 
and to $600,000 in 1987.5 As is true 
under current law, the minimum 
gross estate for which a return is 
required is reduced by the amount of 
adjusted taxable gifts made by the 
decedent after 1976 and that portion 
of the specific exemption allowed 
with respect to pre-1977 gifts made 
after September 8, 1976.6 


Decrease in maximum unified 
transfer tax rate 


Currently, the maximum rate of 
tax on gifts and estates is 70 percent 
on aggregate transfers in excess of 
five million dollars. Commencing in 
1982, this maximum rate will 
decrease in four yearly increments of 
five percent per year to a maximum 
rate of 50 percent on aggregate trans- 
fers in excess of $2,500,000.7 In order 
to calculate the estate tax payable, a 
tentative tax is calculated on the 
taxable estate and the decedent's 
adjusted taxable gifts during his life. 
This tentative tax is then reduced by 
(i) the aggregate amount of the gift 
tax paid on the decedent’s post-1976 
gifts, (ii) any remaining unified 
credit, and (iii) any other applicable 
credits.’ Because of the mechanics of 
the computation, the reduced estate 
and gift tax rates under the new law 
could have a retroactive effect on the 
computation of prior taxes paid. 
Therefore, §2001(b) has been 
amended to provide that the tenta- 
tive estate tax is to be reduced by the 
taxes that would have been payable 
on the decedent’s post-1976 gifts 
under the rates in effect in the year of 
his or her death.® 


Uniimited marital deduction 


Under existing law, the maximum 
marital deduction for decedents 
after 1976 is an amount equal to the 
greater of $250,000 or one-half of the 
decedent’s adjusted gross 
Under the Act, the quantitative limits 
on the marital deduction are elimi- 
nated, thus permitting unlimited 
amounts of property to pass free of 
estate tax to a decedent’s surviving 
spouse.'!!' This unlimited marital 
deduction applies to lifetime gratui- 
tous transfers to the spouse as well, 


thus eliminating many of the com- 
plexities contained in the current 
law.!2 

The unlimited marital deduction 
will apply to estates of decedents 
who die after December 31, 1981. 
However, to prevent distortion of the 
intent of a testator whose will or trust 
agreement, created prior to the 
enactment of the Act, contains a 
“maximum marital deduction 
formula clause,” a transitional rule 
has been enacted. Under this rule, if 
the decedent executed a will or trust 
agreement before September 12, 
1981, which instrument contains a 
formula providing that a surviving 
spouse is to receive the maximum 
amount of property qualifying for 
the marital deduction, the unlimited 
marital deduction will not apply to 
his or her estate if the formula is not 
amended after September 12, 1981, 
to refer specifically to an unlimited 
marital deduction and the state 
within which the decedent is domi- 
ciled at the time of death does not 
enact a statute construing this type of 


Leslie J. Barnett practices with Barnett, Bolt 
& Russo, Tampa. Barnett received a B.A. in 
English literature from the University of 
Florida, J.D. with honors from the University 
of Florida College of Law (1971) and master’s 
degree in taxation from New York University 
(1972). 

Barnett writes this column on behalf of the 
Tax Law Section, David M. Richardson, chair- 
man, and James Roberts, editor. 
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formula as referring to the unlimited 
marital deduction. 

A literal reading of this provision 
would cause the unlimited marital 
deduction not to apply even if all of a 
decedent’s property passed outside a 
will or trust. The legislative history 
suggests that the prohibition will only 
apply to transfers resulting from the 
will or trust. This would be consistent 
with the Internal Revenue Service's 
interpretation of similar language 
appearing in the Tax Reform Act of 
1976.'3 The need for such a transi- 
tional rule is apparent since a will or 
trust agreement drafted prior to the 
Act with a maximum marital deduc- 
tion clause would contemplate a 
devise of property which would 
equal only $250,000 or one-half of the 
adjusted gross estate, whichever is 
larger. 

As a result of this change, several 
planning implications arise. No gift 
tax obstacle is raised to the transfer of 
an interest in a family business or a 
marital home between spouses.'* 
Antenuptial agreements will no 
longer raise potential gift tax issues, 
assuming transfers thereunder are 
not effective until after the marriage 
of the parties to the agreement. In the 
domestic relations area, unanswered 
questions arise regarding inter- 
spousal transfers of property in 
contemplation of dissolution. For 
example, does §2516'5 become the 
exclusive safe harbor to protect 
transfers between spouses from gift 
tax even if the transfers are made 
prior to dissolution and do not meet 
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the requirements of §2516? The 
answer is seemingly no and that 
§2056, as amended by the Act, could 
be relied upon. Taxpayers may seek 
to utilize predissolution interspousal 
transfers to prevent the recognition 
of gain, for income tax purposes, on 
transfers of appreciated property 
pursuant to the dissolution. However, 
these transfers may be subject to 
attack as not being gifts.'® 

The basis of property must be 
examined when planning a lifetime 
interspousal gift. On an interspousal 
gift, no step-up in basis will be al- 
lowed for the property given to the 
donee spouse during the donor’s life- 
time. If the property is transferred at 
death, the property will have a new 
basis equal to the fair market value of 
the property as of the date of death or 
the applicable valuation date.'” 

The most significant question to be 
answered in this area is: should attor- 
neys advise their clients to devise the 
entire estate to the surviving spouse, 
pay no estate tax at the first death asa 
result of the unlimited marital deduc- 
tion and pay what could be substan- 
tially higher taxes at the death of the 
second spouse?!’ Obvious factors 
bearing upon this decision are the 
relative ages of the spouses, the 
“time-value” cost of money (e.g., 
now much interest can be earned on 
the money not paid as estate taxes if 
the new unlimited marital deduction 
is utilized), the use of gifts under the 
new increased annual gift tax exclu- 
sion, and the possibility that a devise 
to a surviving spouse coupled with 
subsequent “net gifts” to other family 
members may be cheaper in total 
dollars. These differences are 
capable of computation and should 
be considered when analyzing any 
plan for an estate which may be 
subject to federal estate taxes. 
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Qualified terminable interest 


A new concept has been inserted 
into the Internal Revenue Code. 
Congress perceived a desire on the 
part of many taxpayers to give their 
surviving spouses the use and benefit 
of their property during such 
spouse’s lifetime, yet determine who 
shall be the ultimate beneficiary of 
the property. New  §2056(b)(7) 
permits an estate tax marital deduc- 
tion for “qualified terminable 
interest property” defined as prop- 
erty (i) that passes from the decedent, 
(ii) in which the decedent’s surviving 
spouse has a “qualifying income 
interest for life,” and (iii) with 
respect to which an election has been 
made by the personal representative 
on the decedent's estate tax return. A 
surviving spouse is deemed to have a 
“qualifying income interest for life” 
in property if he or she is entitled to 
all the income from the property, 
payable at least annually, and if no 
person (including the spouse) has a 
power, exercisable prior to the death 
of the spouse, to appoint any part of 
the property to anyone other than the 
spouse. The term “property” 
includes an interest in property. 
Moreover, a specific portion of 
property will be treated as separate 
property. A similar provision is 
found in the new gift tax provisions 


under $2523(f).!% 


The Act requires “qualified termi- 
nable interest property” to be subject 
to estate or gift taxes. New Code 
§§2044 and 2519 have been added by 
the Act to accomplish this objective. 
Section 2519 treats any disposition of 
all or part of a qualifying income 
interest for life in any property as a 
transfer of the property if a 
deduction was allowed with respect 
to the transfer of such property to the 
donor under §2056 or §2523. Section 
2044 provides that property in which 
a decedent had a qualifying income 
interest for life must be included in 
his or her gross estate if a deduction 
was allowed with respect to the 
transfer of such property to the 
decedent under $2056 or §2523 and 
§2519 did not apply with respect toa 
lifetime disposition by the decedent 
of all or part of the property.” 


Many unresolved questions and 
ambiguities surround this new 
deductible terminable interest 
including questions regarding basis 
under §1014, charitable deductions 
under §§2055 and 2522 and the extent 
of the gift subject to tax that occurs 


\ ¢ 
= 
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when a lifetime disposition of a quali- 
fying income interest is made under 
§2519. These questions should be 
addressed in a subsequent bill, or 
Treasury Regulations, which most 
likely will be proposed after the Act 
has been examined by taxpayers and 
their counsel during the next few 
months. 


Property held jointly by spouses 


Under current law, jointly held 
property is includable in the estate of 
the first joint tenant to die, except to 
the extent the surviving joint tenant 
provided consideration for the pur- 
chase of the property or received it 
by gift from a third party.?! This pro- 
vision has required taxpayers. to 
maintain accurate records, so that the 
source of contributions for such 
property can be traced after death. If 
a joint tenancy was created after 1976 
between spouses, a “qualified joint 
interest” could arise, thus causing 
only one-half of the value of the 
jointly held property to be includable 
in the estate of the first spouse to 
die.?2 

The Revenue Act of 1978 compli- 
cated matters even more in this area 
by permitting the exclusion from a 
decedent’s gross estate of certain 
portions of jointly held property used 
in a farm or business that did not 
qualify as a “qualified joint interest,” 
if the surviving spouse could show 
that he or she “materially partici- 
pated” in the business.23 Much of this 
complexity was removed by Act 
§403(c) which amended §2040 to 
provide that the estate of the first 
spouse to die will include only one- 
half of the value of jointly held 
property, without regard to which 
spouse provided the consideration 
for the property.24 Section 2040(a) 
will continue to be the operative 
provision for joint tenancies with 
right of survivorship between indi- 
viduals who are not married.” 


Gift tax exclusion 


Act §441 amends existing §2503(b) 
by increasing the gift tax annual 
exclusion from $3,000 per donee to 
$10,000 per donee. By utilizing the 
split gift provision of §2513, spouses 
will be able to transfer $20,000 per 
donee, per year without gift tax.% 
Section 441 of the Act also provides 
an unlimited exclusion from gift tax 
(without regard to the relationship 
between the donor and the donee) 
for amounts paid on behalf of an 
individual directly to an educa- 


tional organization described in 
§170(b)(1)(A)(ii)?? and to any person 
providing medical care with respect 
to such individual. In the case of pay- 
ments to an educational organization, 
the exclusion only applies to direct 
tuition costs and does not include 
payments for books, supplies, room 
or board. 

In the case of payments for 
medical care, expenses which qualify 
for the exclusion are those set forth in 
§213%5 without regard to the three 
percent floor imposed under that 
section, including payments for 
medical insurance premiums. The 
exclusion does not apply to payments 
for which the donee receives reim- 
bursement from insurance.®® No gift 
tax return is required to be filed for 
payments excluded from gift tax 
pursuant to this new provision.*° 


Gifts within three years of death 


The Act amends $2035 by adding a 
new subsection “(d).” Under this 
new subsection, with certain excep- 
tions set forth below, the basic rules 
of §2035(a) (requiring gifts made 
within three years of death to be 
included in the donor’s gross estate) 
do not apply to decedents dying after 
1981. Thus, the new rule applies to 
gifts made by a decedent before 
1982, if he dies after 1981. 

Under an exception found in new 
§2035(d)(2), §2035(a) will continue 
to apply to a transfer of an interest in 
property included in a decedent's 
gross estate under §§2036, 2037, 2038, 
2041 or 2042 (or which would have 
been included under any of these 
sections if retained by the decedent). 
Under another exception, §2035(d) 
(3), transfers within three years of 
death which are excluded from the 
gross estate under §2035(d) neverthe- 
less are included in the donor’s gross 
estate in determining whether the 
estate qualifies for the favorable 
treatment available under $§303,*! 
§6166%2 and §2032A.*° The purpose of 
these latter provisions is the preven- 
tion of deathbed transfers of 
property which would allow the 
estate to meet the percentage re- 
quirements and to qualify for the 
favorable tax treatment provided by 
§§303, 6166 and 2032A. 

The Act leaves unchanged 
§2035(c). Thus, any gift taxes paid by 
the decedent (or the decedent’s 
estate) on gifts made by the decedent 
or his or her spouse after December 
31, 1976, and within three years of the 
decedent’s death, continue to be 
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included in the gross estate. 

Finally, it should be noted that new 
§2035(d) is a double edged sword; 
i.e., where §2035(d)(1) applies, the 
donee’s basis in the gifted property 
will be a carryover basis under $1015, 
increased by the amount of any gift 
taxes paid, rather than the stepped- 
up basis applicable under current 
law. 


Basis of property acquired 
from a decedent 


Under current law, property in the 
hands of a decedent, notwithstanding 
when or how it was obtained, will 
gain a new stepped-up basis equal to 
the property’s fair market value at 
the date of death or other applicable 
valuation date.*4 A common estate 
tax planning tool was to have a 
spouse, with low basis-appreciated 
property, gift the property to a dying 
spouse. At the death of the donee, the 


property would obtain a stepped-up 
basis under the general rules of §1014 
and be devised under the donee’s will 
back to the donor, thereby avoiding 
income tax on the unrealized gain in 
the property. 

The Act prevents this result by 
providing that the stepped-up basis 
rules will not apply to appreciated 
property gifted to a decedent within 
one year of the decedent’s death if 
the property passes directly or indi- 
rectly from the decedent back to the 
donor or the donor’s_ spouse.*® 
Instead, the transferee’s basis will be 
the decedent’s adjusted basis in such 
property immediately before his 
or her death. If the appreciated 
property is sold by the decedent’s 
estate or by a trust of which such 
decedent was the grantor, the same 
basis rules apply to the extent the 
donor or the donor’s spouse is en- 
titled to the proceeds of such sale. 
This may provide some tax benefit, 
notwithstanding the intent of the Act, 
if the estate’s income tax bracket in 
the year the gifted property is sold is 
less than the income tax bracket of 
the donor. 

To the extent the proceeds of sale 
do not benefit the donor, that portion 
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of the proceeds will receive a step-up 
in basis. For example, assume the 
decedent’s entire estate consists of 
assets gifted to the decedent within 
one year of death by the donor. The 
assets have a basis of $10 and a fair 
market value of $100 at the date of 
death of the donee and the donor of 
the asset is the sole heir. Assume $10 
of estate assets are used to pay 
administrative costs of the estate and 
the donor receives assets valued at 
$90. What is the donor’s basis in the 
assets? Since 10 percent of the estate 
assets is used to pay administrative 
costs and is not for the benefit of the 
donor, the assets’ basis for the estate 
and the donors (combined) will be 
$19 (10 percent of $100 for the estate 
plus 90 percent of $10 for the donor). 
If the property is devised to any- 
one other than the donor or the 
donor’s spouse, the property will 
obtain a step-up in basis under the 
general rules of §1014. What would 
the result be if the donor-beneficiary 
of the tainted property disclaims his 
interest and the property passes to 
the donor’s children?*® 


Disclaimers 


Under the Tax Reform Act of 1976 
a new section 2518 was added to the 
Code. The purpose of the provision 
was to create uniform standards 
governing disclaimers for federal 
estate tax purposes regardless of the 
requirements of local law. Current 
law defines a “qualified disclaimer” 
as “an irrevocable and unqualified 
refusal by a person to accept an 
interest in property,” but only if: (1) 
the refusal is in writing; (2) the 
written refusal is received by the 
transferor of the interest or his legal 
representative holding title to the 
property within nine months after 
the transfer creating the interest (or 
within nine months after the dis- 
claimant attains age 21 if he is a minor 
at the time of the creation of the 
interest); (3) the disclaimant has not 
accepted the interest or any of its 
benefits and (4) the interest passes 
without any direction on the part of 
the disclaimant to a person other than 
the disclaimant as a result of the re- 
fusal to accept the interest. 

In the case of a disclaimer, invalid 
under local law, the property cannot 
pass to another person except by 
direction or transfer on the part of the 
disclaimant. Therefore, for a dis- 
claimer to be valid under existing tax 
law, it must be valid under local law. 
As a result, the uniformity sought by 


; 
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the enactment of §2518 has not been 
achieved. 

Act §426 amended §2518(c) by 
adding subparagraph (3). Under this 
new provision, a transfer of the trans- 
feror’s entire interest in property to 
those who would have received it 
under an effective disclaimer will be 
treated as a valid disclaimer for 
federal tax purposes, if the transfer is 
timely made and the transferor has 
not accepted any of the interest or its 
benefits. Although local law will 
apply to determine the identity of the 
transferee, the transfer need not 
satisfy any requirements of the local 
disclaimer statute. Moreover, the dis- 
claimant’s direction of the transfer to 
the person(s) who would have taken 
under local law pursuant to an effec- 
tive disclaimer (under local law) will 
not be treated as an acceptance of the 
property.” 


Installment payment of estate tax 
attributable to closely-held business 


Act §422 combines into one provi- 
sion, §6166, the more liberal provi- 
sions of current law §§6166 and 
6166A relating to the deferred 
payment of estate taxes attributable 
to closely-held businesses. By this 
amendment, §6166 has been ex- 
panded to apply to all estates in 
which the value of an interest in a 
closely-held business exceeds 35 
percent of the adjusted gross estate, 
significantly less than the prior 65 
percent requirement. If the provision 
applies, then, until the fifth anni- 
versary of the filing date of the estate 
tax return, no payment, other than 
interest, must be made on account of 


the tax attributable to the closely- 
held business. Thereafter, the tax is 
payable in ten equal annual install- 
ments beginning on the fifth anni- 
versary of the filing date. 

The Act also makes changes to the 
acceleration rules (requiring the 
deferred estate tax payments to 
become due upon specified events). 
The new provision allows, before 
acceleration is triggered, dispositions 
up to 50 percent of a decedent’s 
interest in a closely-held business and 
withdrawals from a business of up to 
50 percent of the decedent’s inter- 
est.58 Current law specifies a one- 
third limitation on dispositions and 
withdrawals. 

The transfer of an interest in a 
closely-held business by reason of 
death of the original decedent's heir, 
or death of any subsequent trans- 
feree receiving it due to the prior 
transferee’s death, will not cause 
acceleration if each subsequent 
transferee is a member of the family 
of his transferor within the meaning 
of §267(c)(4). This new provision is 
more liberal than current law which 
does not permit successive transfers 
beyond the original heir without 
causing acceleration of the deferred 
tax. The penalties for failing to make 
a timely installment payment of 
principal or interest during the 
deferral period have been expanded 
as well. 

When the low interest rate avail- 
able under §6166 is measured against 
the cost of money in today’s market, 
the benefits of this provision to 
decedent’s estates are apparent. It 
should be carefully reviewed. 


Valuation of certain farm, etc., 
real property 


Real property in a decedent's gross 
estate ordinarily must be included at 
its fair market value based on its 
highest and best use. However, if 
certain specific requirements are 
met, real property used in closely- 
held businesses and farming can be 
valued at a reduced amount based on 
current business use.*® Under current 
law, the reduction cannot exceed 


$500,000. Act §421 makes a number 


of substantive and technical changes 
to current law designed to allow 
more taxpayers to benefit from this 
rule. The number of these changes 
and their complexity (including their 
effective dates, some of which are 
retroactive) preclude examination in 
this article but should be reviewed 
carefully. 


Miscellaneous provisions and 
effective dates 


Under the Tax Reform Act of 1976, 
Congress inserted a new provision, 
§2057, commonly called the Orphan’s 
Deduction. Act §427 repeals this 
deduction. 

The effective date for imple- 
mentation of the generation-skipping 
provisions of the Tax Reform Act of 
1976 has been postponed until 
January 1, 1983, by Act §427. This is 
the second postponement of this 
effective date, the first being in 
§702(n)(1) of the Revenue Act of 
1978.*° 

Although not contained in Title IV 
of the Act, §2039(c) (relating to 
exemption of annuities under certain 
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qualified plans and exempt trusts) 
has been amended by $311(d) of the 
Act. This section operates to deem 
qualified employee contributions 
made to an employee's qualified 
retirement plan pursuant to new §219 
to be treated as though such contribu- 
tion were made by a person other 
than the decedent. This treatment 
may qualify such contributions for 
exclusion from the employee’s gross 
estate. 

Act §423 amends §2055(e) to treat 
works of art and their copyrights as 
separate properties for purposes of 
the federal estate and gift tax 
charitable deduction. Thus, a chari- 
table deduction generally will be 
allowable for the transfer to charity 
of a work of art, whether or not the 
copyright is also transferred to the 
charitable organization. 

Except as indicated otherwise 
herein in the discussion of specific 
provisions, the estate and gift tax 
provisions will be effective for 
estates of decedent’s dying after 
December 31, 1981, and for lifetime 
gratuitous transfers after December 
31, 1981. 


Conclusion 


The Economic Recovery Tax Act 
of 1981 has far-reaching implications 
in every aspect of taxation and 
certainly the estate and gift tax provi- 
sions have not escaped Congress’ 
policy directed pen. The new legisla- 
tion can be viewed generally as bene- 


ficial to the taxpayer at all bracket 
levels. This legislation, when coupled 
with the estate planning attorneys’ 
expertise and imagination, will pro- 
vide substantial tax benefits that will 
enhance the ability of the family unit 
to accumulate and preserve its 
capital. Oo 


1See, Economic Recovery Tax Bill of 1981, 
HR 4260 (Administration’s Substitute Bill) July 
24, 1981. 

2§2010 and $2505 of the Internal Revenue 
Code of 1954, as amended. All citations to 
Sections of the Internal Revenue Code herein 
shall be to the Internal Revenue Code of 1954, 
as amended, prior to the enactment of the Act, 
unless specifically stated otherwise. 

3The following table indicates the credit 
that will be available for gifts made in and for 
estates of decedents dying in the year indi- 
cated. It also indicates the exemption equiva- 
lent of such credit: 

Unified 
Credit 
$ 62,800 
$ 79,300 
$ 96,300 
$121,800 
$155,800 
$192,800 


Exemption 
Equivalent 


thereafter 


The credit continues to be reduced by an 
amount equal to 20 percent of that portion of 
the $30,000 specific exemption (which was in 
effect for gifts made prior to 1977) used to 
offset the tax otherwise payable on gifts made 
after September 8, 1976. See, §2505(c). 

46018. 

5See footnote 3, supra. Note also that this 
filing requirement exists even if no estate tax is 
due (e.g., as a result of the unlimited marital 
deduction). 

5Note, no change has been made to the 
unified credit available to nonresident aliens 
which remains at $3,600. §2102(c). 

7™The reduced maximum estate and gift tax 
rate is phased in as follows: 


Maximum Unified Applicable to Aggregate 
Tax Rate Transfers in Excess of 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


© Reasonably priced at $21.00 

e Your name embossed in gold on 
the front cover at no extra charge 

Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


748 THE FLORIDA BAR JOURNAL/NOVEMBER 1981 


8§2001(b). 

®See, H.R. Rep. No. 97-201, 97th Cong., Ist 
Sess. 156 (1981) and example contained 
therein (hereinafter referred to as “COMMITTEE 
Rep. p. __.”). 


101Tf however an individual has made gifts to 
his or her spouse after 1976, the aggregate 
value of which is less than $200,000, the maxi- 
mum amount of the estate tax marital deduc- 
tion is subject to adjustment, commonly 
referred to as the marital deduction “cut- 
down.” 


This limitation was removed as a result of 
a policy decision that an individual ought to be 
able to devise his entire estate to his surviving 
spouse without paying any estate taxes. As a 
corollary, the administration of the tax laws 
will be simplified since the need to trace funds 
to determine who provided the consideration 
for the acquisition of various items of property 
will be eliminated. Committee Report, P. 159. 


12 Note also that §6019 has been amended to 
delete the requirement to file a gift tax return 
when interspousal gifts are made under the 
Act. 

'3See, RR 80-148, 1980-23 I.R.B. 17. 

As a result of the enactment of the un- 
limited marital deduction, the necessity for 
§§2515 and 2515A has been eliminated. These 
provisions deal with the tax treatment of a joint 
tenancy with right of survivorship created 
between spouses, the creation of which will no 
longer be subject to tax under the new law. 

15§2516 protects transfers of property 
between spouses from the imposition of gift 
tax if such transfers are incident to a written 
agreement relative to their marital and prop- 
erty rights and dissolution of their marriage 
occurs within 2 years thereafter. 

'6Cf., Duberstein v. Commissioner, 363 U.S. 
278 (1960). 

17However, see new §1014(e), Act §425, 
providing special basis rules and discussed in 
the body of this article, infra. 

'8Although the unified credit exempts a 
substantial portion of a decedent’s assets from 
tax at death, if the value of the decedent’s 
assets should exceed the exemption equivalent 
of the unified credit in 1987, and thereafter, the 
lowest applicable tax bracket will be 37 per- 
cent, substantially higher than the current 
lowest applicable 32 percent bracket in excess 
of the current exemption equivalent. 

19 Act §442 has amended §§2501 and 6075 for 
gifts made after December 31, 1981, to 
provide that gift tax is payable and the gift tax 
return is due on a calendar year basis. This 
changes current law which requires the tax to 
be payable and the return due on the basis of a 
calendar quarter (if the gift exceeds $25,000). 
Under the new law, the gift tax return will be 
due on or before April 15th of the year follow- 
ing the gift, plus extensions, if allowed. In the 
year of death, the decedent-donor’s final gift 
tax return must be filed no later than his or her 
estate tax return. 

20 See also, new §2207A(a), Act §403, estab- 
lishing a right in a decedent's estate or in a 
donor to recover from a person who received 
all or part of a disposition of a qualifying 
income interest for life which is taxed to said 
estate or donor under §2044 or §2519, 
respectively, the amount of the tax 
attributable to said disposition. 

21§2040(a). 

22Upon the creation of this tenancy, a gift 
occurs, unless both the spouses contribute 
equal sums of consideration for the purchase. 
If the property purchased were real property, 


| 
1982 65% $4,000,000 
1983 60% $3,500,000 
1984 55% $3,000,000 
1985 50% $2,500,000 


a qualified joint interest would not arise unless 
the donor spouse elected to treat the creation 
of the joint tenancy as a gift under §2515 which 
provides that no gift tax is due on such a 
transfer until termination of the joint tenancy 
in a manner resulting other than by death of 
one of the joint tenants. §2040(b). 

23§2040(c). 

This change will impact the §1014 basis 
adjustment at death. Since only one-half of the 
jointly held property will be included in the 
decedent’s estate, only one-half of the basis of 
the property will be increased. Cf. §1014(b) (6) 
which provides that, for community property 
(only one-half of which is taxable at the death 
of the first spouse to die), the entire interest in 
the property receives a stepped-up basis. 

25 §2040(a), as amended by the Act, refers to 
“joint tenants with rights of survivorship” and 
not merely “joint tenants” as under current 
law. §403(c) also repeals §2515, §2515A and 
§2040(c), (d) and (e) since these sections are no 
longer meaningful as a result of the unlimited 
marital deduction. 

26§2513 and the Regulations thereunder 
require the filing of a gift tax return by 
husband and wife to signify their intention to 
split the gift. §6019. 

27 An institution with a regular faculty and 
curriculum and which normally has a regularly 
enrolled body of students in attendance at the 
place where the educational activities are 
carried on. See also, Treas. Reg. 1.151-3(c), 
which similarly defines such educational insti- 
tutions. The institution itself need not be a tax 
exempt charitable organization. 

28Those expenses incurred essentially for 
the diagnosis, care, mitigation, treatment or 
prevention of disease, or for the purpose of 
affecting any structure or function of the 
body. 

29ComMITTEE Rep., p. 194. 

30See, §6019(a)(2) as amended by Act 
§403(b)(3)(A). 

3!Redemptions of closely-held stock to pay 
estate taxes, funeral expenses and administra- 
tive costs are treated as a sale or exchange if the 
value of the interest in such corporation 
exceeds 35 percent (instead of 50 percent as 
required under current law) of the decedent’s 
adjusted gross estate. Act §422(b) changes the 
percentage requirement. 

32 The deferral of estate tax attributable to an 
interest in a closely-held business is permitted 
if the value of such interest exceeds 35 percent 
of the decedent’s adjusted gross estate. Act 
§421(a) changes the percentage requirement 
to 35 percent from 65 percent under current 
law. 

33 Special use valuation of interests in certain 
real property used in farming operations and 
closely-held businesses is permitted where 
percentage requirements are met. 

34See, §1014, generally. 

35 Act §425. 

3%6The Committee Reports state that if the 
donor receives a pecuniary bequest he will be 
deemed to benefit from the property if its 
inclusion in the gross estate affects the size of 
the donor’s pecuniary bequest. Query, what 
would the basis of the property be if the 
pecuniary bequest stated the donor would 
receive one-half of the decedent's adjusted 
gross estate? Will the property have a carry- 
over basis to the extent of one-half? 

37CommITTEE Rep., pp. 190, 191. 

38 See, §6166(g)(1)(A), as amended. 

39§2032A. 

4°This postponement could be a forecast of 
the ultimate repeal of the generation-skipping 
provisions in their entirety. 
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CRIMINAL LAW 


When does the prosecutor’s 
closing argument become a 
comment upon the 
defendant's right to 

remain silent? 


By Marcelino J. Huerta Ill 


Any criminal trial advocacy “how 
to” manual lectures the reader on the 
importance of questioning prospec- 
tive jurors on the defendant's fifth 
amendment right to remain silent 
during the trial. 

Unfortunately, that’s where the 
lecture stops. The defense attorney 
has been instructed to develop a 
jury’s sensitivity toward the defend- 
ant’s decision not to testify during the 
trial, but often remains oblivious as to 
how to recognize a direct or indirect, 
intentional or unintentional reference 
by the prosecutor during closing 
argument to the defendant’s failure 
to take the witness stand. 

Often defense counsel will voir 
dire at length, extolling the history 
and virtues of this constitutional 
right. The venire will not be sworn 
until defense counsel is satisfied that 
they understand, accept and respect 
it, and that their decision won't be 
influenced by his declination to 
contribute testimony. Yet, even 
given such a thorough voir dire by 
the most skilled advocate, the lessons 
learned by the jury could be wiped 
away the instant the prosecutor com- 
ments upon the defendant’s trial-long 
silence. 

Such a comment may be grounds 
for a mistrial and in some cases 
jeopardy may attach. 

Despite these very serious conse- 
quences hinging upon the recognition 
of this issue, many prosecutors 


continue to walk the tightrope during 
closing argument, and many defense 
attorneys sit quietly through a 
prosecutor's summation drawing the 
jury’s attention to the defendant’s 
failure to tell his side of the story. 

The purpose of this article is to aid 
criminal trial lawyers, defense and 
prosecution alike, in the identifica- 
tion of this issue. That is, at what 
point does a prosecutor’s argument 
become an improper comment upon 
the defendant’s right to remain 
silent? 


In general 


The United States Supreme Court 
has said that when the defendant 
does not testify at trial, “the Fifth 
Amendment, in its direct application 
to the Federal Government and its 
bearing on the States by reason of the 
Fourteenth Amendment, forbids 
either comment by the prosecution 
on the accused’s silence or instruc- 
tions by the court that such silence is 
evidence of guilt.”! 

The government must prove its 
case independent of the accused’s 
silence in deference to the fifth 
amendment. This position is not only 
consistent with the placement of the 
burden of proof squarely upon the 
prosecutor, but also accents a 
prosecutors primary duty in pre- 
senting a case—not to seek a convic- 
tion, but to see that justice is done. 

A prosecutor’s closing argument 
can only be deemed “just” when the 
defendant’s exercise of his right to 
remain silent has not been unfairly 
pointed out to the jury.? 

The case law of Florida reveals 


few if any forms of speech or 


conduct during summation which 
are per se reversible error. It does 
suggest many forms which are 
potentially reversible and generally 
improper, and it is the combination 
of these with the particular facts of a 
case which will dictate the limits of 
propriety for the prosecutorial clos- 
ing argument.’ 

It must be emphasized that most 
prosecutorial conduct and comment 
is considered by reviewing courts in 
the context in which it occurred. 
Given the disparate approaches by 
the appellate courts, it is impractical, 
if not impossible, to generalize upon 


the result which will be reached in a 
given case. Nevertheless, in most 
cases there is evident in the court 
decisions a genuine struggle to pro- 
tect the defendant’s right to a free 
and unbiased trial, while at the same 
time refraining from excessive 
impingement on the prosecutor's 
obligation to present his case 
vigorously.‘ 

The line of demarcation between 
proper and improper is often most 
indistinct. 


Cases where prosecutor’s 
argument was deemed improper 


e The prosecutor argued that 
there were “five eyewitnesses to the 
homicide; two were dead; two were 
the defendants; and the fifth, 
Leonard Wingate, has testified in this 
trial.” 

The court stated: “We hold that 
calling the attention of the jury, by 
the prosecuting officer of the state, to 
the failure of the accused to testify in 
his own behalf—it matters not how 
adroitly he may attempt to erode the 
command of the statute, or how inno- 
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cently it may be done—comes within 
the exception and deprives the 
defendant of the protection the 
statute was intended to secure, and of 
his constitutional right to a fair and 
impartial trial.” Rowe v. State, 98 So. 
613 (Fla. 1924). 

e The court held the following 
argument improper: “. . . evidence 
that he (the defendant) left the beach 
from in front of his (the defendant’s) 
house is unexplained. There is no 
denial of it. There is no conflict.” 

It was believed these comments 
were calculated by the county solici- 
tor to call the attention of the jury to 
the fact that the defendants did not 
testify in their own behalf. Way v. 
State, 67 So.2d 321 (Fla. 1955). 

e “The testimony here is uncon- 
tradicted, uncontradicted by these 
two trafficantes; this was said in the 
car. They were both there; is there 
anyone, is there any statement here in 
evidence that either one of them con- 
tradicted, regardless of who said it? 


They have their rights.” 
In reversing the convictions, the 
Florida Supreme Court said: 


In summary, our law prohibits any comment 
to be made, directly or indirectly, upon the 
failure of the defendant to testify. This is true 
without regard to the character of the 
comment, or the motive or intent with which it 
is made, if such comment is subject to an inter- 
pretation which would bring it within the 
statutory prohibition and regardless of its 
suspectibility to a different construction. The 
comment of the state attorney herein might 
merely have been a lapsus linguae in the heat 
of argument, but it constituted a violation of 
F.S. §918.09. Trafficante v. State, 92 So.2d 811 
(Fla. 1957). 


e “Mr. Anchor (defense counsel) 
has not answered any of my 
questions. What about those three 
stories? He cannot answer them.” 

The prosecutor had asked for an 
explanation by the defendant's 
counsel and not by the defendant. In 
holding the remarks improper the 


court noted, . the reported 
statements by the defendant could 
have only been properly explained 
by the defendant and not his 
attorney.” Gardner v. State, 170 
So.2d 461 (Fla. 3d D.C.A. 1965). 

e “There is nothing to rebut this 
evidence .... 

“Mr. Stahl hasn’t argued that 
possibly he (the defendant) was in 
there sometime during the day and 
got his fingerprints on the spoon 
when he was eating some soup or in 
some other way, which is a possible 
out to this thing.” 

Held: Improper. Flaherty v. State, 
183 So.2d 607 (Fla. 4th D.C.A. 1966). 

e Argument: “I submit to you, 
what reasonable hypothesis has been 
offered to you, other than the one 
which indicates... .” 

Court: Improper. Childers 
State, 277 So.2d 594 (Fla. 4th D.C.A. 
1973). 


Cases where prosecutor's 
argument was deemed proper 


e In Gray v. State, 28 So. 53 (Fla. 
1900), the prosecutor argued, 
“Gentlemen of the jury, the evidence 
as it stands before you, unexplained 
and uncontradicted, although it does 
not point positively to this defendant, 
is sufficient to warrant you in finding 
him guilty.” 

The court held: 


After the state closed its testimony, the 
accused introduced several witnesses in his 
behalf, though he did not take the stand 
himself. We think the prosecuting officer 
could comment on the evidence as it existed 
before the jury, avoiding any reference to the 
failure of the defendant himself to explain or 
contradict what had been introduced. 

e The prosecutor in argument to 
the jury maintained that certain 
testimony was uncontradicted, or 
stood uncontradicted and undenied. 
Defense counsel objected, alleging 
this was a comment upon the failure 
of the accused to become a witness, 
based upon the fact that the testi- 
mony was a private conversation 
between the witness and the de- 
fendant. 

In holding the argument to be 
proper, the court explained: 
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The state still has the right to direct the at- 
tention of the jury to that portion of the 
evidence as to which there is conflict and to 
that portion which is without conflict. Testi- 
mony may ina sense be contradicted in various 
ways, as by inherent improbability, by cross- 
examination, or by the demeanor of the testi- 
fier. So long as the state does not exercise its 
pre-existing right, so as to make it directly or 
covertly a comment upon the failure of the 
accused to voluntarily become a witness, the 
law is not violated. Clinton v. State, 47 So. 389 
(Fla. 1908). 


e Citing Clinton, it was held that 
the following statement of the 
prosecutor was proper: “I said there 
had been no voice or no witness who 
had taken the stand and denied that 
Mr. Lindsey had told the truth when 
he detailed the confession that 
Jacobs had made to him.” 

The court reasoned that the 
comment was not “directly or 
covertly a comment on the failure of 
the accused to testify.” Davis v. State, 
105 So. 843 (Fla. 1925). 

e When the prosecutor merely 
reviews the circumstances of the 
crime and the defendant’s relation to 
it, any questionable remarks should 
be viewed in the full context of the 
argument. 

The following was not understood 
as referring to the failure of the 
defendant to testify: 

“These are the acts and conduct of 
the defendant. And you look—and 
you look at these witnesses who have 
testified there on the witness stand 
and you ask yourself: Is there any 
doubt in my mind that this guy knew 
what he was doing? Now where is 
the evidence that says that he didn’t 
know what he was doing? Sure he 
had an impressive psychosis. Sure he 
had this feature of mental disease or 
he had that feature of mental disease, 
but he knew what he was doing was 
wrong. Now how in the world have 
they shown to you gentlemen by any 
witness that he did not—that he did 
not know at the time, know what he’ 
was doing was wrong? Where is the 
testimony that came from _ the 
stand?” State v. Jones, 204 So. 2d. 515 
(Fla. 1967). 

e Argument: “The State has the 
burden of proving their guilt by 
competent evidence. We did this. We 
put the man on who went through 
this, the man who identified them. 
This is our burden, and it is up to the 
defense, if they can, to rebut that.” 

Held: 


We find that the comments complained of in 
the instant case, taken in full context and in 
light of the surrounding circumstances, consti- 
tute nothing more than an observation that the 


testimony of the state’s witness was unshaken 
by cross-examination. The prosecuting 
attorney did not comment ‘directly or cov- 
ertly’ upon the failure of the appellant to 
testify in his own behalf. Woodside v. State, 
206 So. 2d. 426 (Fla. 3d D.C.A. 1968). 

e The prosecutor: “How do you 
explain the fingerprints, if in fact he 
wasn't the man in the apartment? 
The answer to that—there is no 
explanation.” 

The court: “This was a proper ref- 
erence to the evidence as it existed 
before the jury ... it was the 
prosecutor’s duty to point out the 
absence of evidence on any issue. 

“Indeed, if the prosecutor could 
not make fair comment on the fact 
that the state’s evidence of guilt was 
uncontroverted, what would be left 
for him to argue in a case where the 
defendant declined testify?” 
Smith v. State, 378 So.2d. 313 (Fla. 
5th D.C.A. 1980). 

e In White v. State, 377 So.2d. 1149 
(Fla. 1979), the Florida Supreme 
Court provided a synopsis of the 
foregoing in holding that 
It is proper for a prosecutor in closing argu- 
ment to refer to the evidence as it exists before 
the jury and to point out that there is an ab- 
sence of evidence on a certain issue. It is thus 
firmly embedded in the jurisprudence of this 
state that a prosecutor may comment on the 
uncontradicted or uncontroverted nature of 
the evidence during argument to the jury. 

The prosecutor's comment: “You 
haven't heard one word of testimony 
to contradict what she has said, other 
than the lawyer’s argument.” 


Invited response 


In reviewing this area of law it 
should be noted that a prosecutor’s 
otherwise unfair comment on the 
accused’s silence may fall into the 
class of “invited responses” and 
become perfectly acceptable, that is, 
defense counsel may couch his 
closing in such a manner that the 
defendant’s silence becomes an 
arguable issue for the government. In 
essence, the defendant is precluded 
from reaping fifth amendment bene- 
fits where defense counsel argues his 
silence, directly or indirectly, as a 
premise for acquittal. When a re- 
buttal becomes necessary and fair 
the accused can’t then complain.5 

An example of “invited response” 
is State v. Mathis, 278 So.2d. 280 (Fla. 
1973). During summation the defense 
attorney reminded the jury to con- 
sider the voluntariness of an inculpa- 
tory statement made by the 
defendant and admitted into evi- 
dence. 


The prosecutor responded with 
the following: “Now, did you hear 
one thing about him (the defendant) 
getting beaten up or somebody was 
pounding on his head, forcing him 
into this? Not a word about it.” The 
court found this to be a fair reply 
under the circumstances. 

The Third District also spoke to 
this issue in Mitchell v. State, 304 
So.2d 466 (Fla. D.C.A. 1974). In 
closing, the prosecutor reviewed 
defense counsel’s opening statements 
and the several promises that were 
made, and since broken. . . . “The 
defense said they would prove to you 
that the defendant was nowhere near 
the vicinity. The defense in its open- 
ing statement promised you that you 
would hear testimony that the de- 
fendant worked for Mr. Fashik. . . .” 
The court found these remarks to be 
fair and said, “Also we think the 
opening statement by defense coun- 
sel, together with the conduct of the 
defendant’s case thereafter, invited 
the state attorney to reply during 
closing argument.” 


Harmless error 


Early cases indicated that no con- 
temporaneous objection to an alleged 
improper prosecutorial remark in re 
a defendant’s silence was required to 
preserve the point for appellate 
review.® It was believed that such 
comments could in no way be harm- 
less since “neither rebuke nor retrac- 
tion” could “entirely destroy their 
sinister influence” as the prejudice 
created would “cling to the mind like 
a tattoo on the epidermis.” Conse- 
quently, all that was needed to 
preserve the appellate record were 
the remarks in question, not an 
objection. 

It is important to note that no 
longer are improper comments in re 
defendant’s silence entitled to auto- 
matic appellate review. Now it is 
essential that a contemporaneous 
objection to such remarks as well as a 
subsequent motion for mistrial 
appear in the record.’ The Florida 
Supreme Court outlined the pro- 
cedure now required in Clark v. 
State, 363 So.2d. 331 (Fla. 1978): 
When there is an improper comment, the 
defendant, if he is offended, has the obligation 
to object and to request a mistrial. If the 
defendant does not want a mistrial, he may 
waive his objection. The trial may then 
proceed, but he may not again raise that 
objection as a point on appeal. If the defendant 
fails to object or if, after having objected, he 


does not ask for a mistrial, his silence will be 
considered an implied waiver. 
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Conclusion 


In Florida, and even more so at the 
federal level, the censure upon a 
prosecutor's closing argument as it 
relates to an accused’s failure to 
testify has been watered down. 
Nevertheless, a prosecutor should, in 
the interest of justice, refrain from 
“walking the tightrope” and defense 
attorneys must be well versed on this 
issue to avoid an invited response and 
to perfect the record. Oo 


'Griffin v. California, 380 U.S. 609 (1965). 

2JOURNAL OF CRIMINAL LAW AND 
Criminotocy, Vol. 64 No. 1 (1973), Annot., 14 
ALR 3rd 727 (_ ). 

31d. 

5Adjmi v. State, 139 So.2d 179 (Fla. 3d 
D.C.A. 1962), Waid v. State, 58 So.2d 146 (Fla. 
1952). 

6 Gordon v. State, 104 So.2d 524 (Fla. 1958), . 
King v. State, 143 So.2d 458 (Fla. 1962), 
Shannon v. State, 335 So.2d 5 (Fla. 1976), 
Willinsky v. State, 360 So.2d 760 {Fla. 1978), 
Bennett v. State, 316 So.2d 41 (Fla. 1975). 

7Gordon v. State, 104 So.2d 524 (Fla. 1958), 
Carlile v. State, 176 So. 862 (Fla. 1937). 

‘State v. Jones, 204 So.2d 515 (Fla. 1967), 
Clark v. State, 363 So.2d 331 (Fla. 1978), State 
v. Cumbie, 380 So.2d 1031 (Fla. 1980). 
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FAMILY LAW 


Bifurcation of dissolution 
of marriage actions 


Part one 
By James Fox Milter 


There may be no field of law as 
fraught with dangers and pitfalls to 
the attorney as that of family law. 
The “bifurcation” of a dissolution of 
marriage action creates myriad legal 
ramifications potentially hazardous 
to attorney and client alike. For this 
reason, Miller’s article will appear in 
two sections. This first section re- 
views both the practical and legal ef- 
fects of a bifurcation. The second, 
which will appear in the December 
1981 issue, will review the case law, 
available appellate remedies and the 
bifurcation law of the State of Cali- 
fornia. 

Whether counsel is opposing a mo- 
tion for bifurcation, or whether the 
client seeks advice as to whether a bi- 
furcation should be stipulated by 
counsel, the ramifications in that bi- 
furcation must be explained to the 
court and to the client.! “Bifurcation,” 
for the purpose of this article, is the 
separation of the property, alimony 
and support issues from the dissolu- 
tion of marriage. There are instances 
in which one might wish to bifurcate 
the issue of child custody from all 
other issues; and there are instances 
in which one might wish to bifurcate 
the issue of the validity of a prenuptial 
agreement from all other issues. This 
article, however, is concerned only 
with the bifurcation situation in which 
one spouse, generally the husband, 
wants the marriage to end now, and 
the property rights to be resolved 
later. (Sometimes “later” means 
“much later,” and sometimes “later” 
means “never.”) This discussion as- 


sumes that the wife will be the one 
seeking lump sum alimony, special 
equity and periodic alimony, that the 
assets are titled in the name of the 
husband or in the parties joint names 
as tenants by the entireties and that 
there is no prenuptial or postnuptial 
agreement between the parties.” 


Legal ramifications of bifurcation 


Bifurcation creates many potential 
legal consequences. Upon dissolu- 
tion, property held as tenants by the 
entireties becomes property held as 
tenants in common.’ 

e Liens could attach to the hus- 
band’s share of the real property to 
which the wife may be looking in 
satisfaction of her claim for lump 
sum alimony (as an instance of sup- 
port), or lump sum alimony, (as an 
instance of “equitable distribution”). 

All or some of the property may 
also be subject to the wife’s claim for 
special equity.‘ 

e Even if the husband were en- 
joined from encumbering his proper- 
ty, that property may be encum- 
bered involuntarily by virtue of, for 
instance, either a judgment against 
the husband which is already of 
record at the time of the bifurcation, 
or by the Internal Revenue Service or 
some other debtor enforcing its 
rights.® 

e If the husband disregards the 
court’s injunction and encumbers his 
property, the wife may not discover 
that fact until it is too late to do any- 
thing about it. Even if the discovery 
were made on a timely basis, there 
may be nothing practical the wife 
can do to repair the resulting 
damage. 

e The husband could transfer his 
property without consideration or 
dissipate it, and notwithstanding the 
fact that the transfer would be in vio- 
lation of a court order, the transferred 
assets may be irretrievable. 

The wife will often lose her 
medical insurance coverage.® If the 
husband were to die between the 
time the dissolution action were bi- 
furcated and the property rights re- 
solved, there are two problem areas 
to consider with respect to life insur- 
ance: (a) If insurance is in existence, 
the trial court at the time of bifurca- 
tion must order that the insurance be 
maintained for the protection of the 


minor children and the premiums 
paid by the husband.’ (b) If insurance 
is not in existence at the time the 
court considers bifurcation, then in- 
surance benefits may not be avail- 
able. Query: Does the court have the 
authority to order the husband to ob-' 
tain life insurance as a condition of 
the bifurcation? 

There may be income tax conse- 
quences to the wife. Husband and 
wife must be married on December 
31 in order to file a joint income tax 
return. If the husband remarries, he 
can file that return with his new 
spouse. (The first wife could also file 
with her new spouse, but for reasons 
discussed below, the wife may be 
hesitant to remarry). If the wife re- 
ceived temporary periodic alimony 
or undifferentiated alimony and 


James Fox Miller is in private practice in 
Hollywood and is a principal in Miller and 
Schwartz, P.A. He has served as author and 
faculty member of several family law Florida 
Bar CLE programs and Broward County Bar 
programs. He received his J.D. degree from 
Northwestern University and is a member of 
the Florida and Illinois Bars. He is currently 
serving as a member of the Executive Council 
of the Family Law Section of The Florida Bar 
and is legislative chairman for that section. 
Miller is also chairman of the Broward County 
Bar Association Family Law Committee and is 
past president of the South Broward County 
Bar Association. 

Miller acknowledges the assistance in the 
preparation of this article of A. Matthew Miller, 
his partner and brother, who received his J.D. 
degree from the New York School of Law in 
1974. 

He writes this column on behalf of the 
Family Law Section, Melvyn B. Frumkes, 
chairman. 
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child support, all of these sums will 
be taxable income to her.® 

Were the husband to die unremar- 
ried, with a will, prior to the time of 
the adjudication of the property 
rights, the wife would not inherit 
under the husband's will because any 
provision for the wife in the will 
would be void. The husband would 
have to make a new will after the dis- 
solution to provide for his former 
wife, an unlikely act and one which 
the trial court could probably not 
require of the husband as a condition 
of a bifurcation.® 

Were the husband to die unremar- 
ried without a will prior to the time of 
adjudication of the property rights, 
the wife would lose her intestate 
share.!° 

Were the husband to die unremar- 
ried with or without a will, the wife 
would lose her “elective share”;!! lose 
her “homestead rights”;!2 lose the 
benefits of certain “tax exemp- 
tions”;!° and lose the benefits of the 
“family allowance.”!4 

Further, if there are children who 
are the residuary beneficiaries of 
their father’s estate, the loss of the 
marital deduction may reduce the 
net amount of their inheritance. 

Were the husband to die unremar- 
ried, with or without a will, prior to 
the time of the adjudication of the 
property rights, the second wife 
would be seeking her “elective share” 
or intestate share, as the case may be 
(absent a prenuptial agreement), and 
the first wife would be looking to the 
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same assets to satisfy her claims. 
Query: Which claim would be given 
priority? 

Were the husband to remarry and 
become embroiled in a second con- 
tested dissolution of marriage action 
prior to the time of the adjudication 
of the wife’s property rights, there 
would be two spouses seeking to en- 
force their rights with respect to the 
same assets and income. Query: 
Should the two dissolution actions be 
consolidated? 

The considerations set forth above 
are by no means intended to be ex- 
haustive. Any experienced practi- 
tioner with a fertile imagination will 
be able to supplement this list with 
additional “potential legal night- 
mares.” 


Practical ramifications of bifurcation 


The legal ramifications of bifurca- 
tion, depending upon the factual cir- 
cumstances, can be mild to severe. 
There are in addition, some very real 
practical ramifications of which 
counsel must be aware when either 
considering a stipulation or opposing 
a motion to bifurcate. 

In light of Claughton’s'® admoni- 
tion that the desire to remarry does 
not constitute a sufficient basis for 
bifurcation, counsel for the husband 
seeking to bifurcate will have to try 
to find other reasons in support of 
that position. The case law does not 
establish what constitutes sufficient 
reasons for bifurcation. 

Realistically and whatever the 
stated reasons, the basic motive for 
bifurcation is often the husband’s de- 
sire to remarry. The husband re- 
ceives severe pressure from his bride- 
to-be. That can be used to good ad- 
vantage by the wife’s attorney who is 
seeking to negotiate the most attrac- 
tive deal possible for the wife. Grant 
the bifurcation and this leverage dis- 
appears. 

Leverage may be the single most 
important factor in negotiating a sat- 
isfactory agreement. Determine the 
adversary’s primary objective and 
counsel can extract a grand price for 
delivering that objective. Once de- 
livered, however, there is no more 
trading material available. Settle- 
ments are made when each of the 
parties can obtain something import- 
ant that each of them wanted. If the 
wife or the trial court permits the hus- 
band to get what he wants cheaply, 
the wife has lost the bargaining 
power she needs to effect an equit- 
able settlement. 
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Courts and lawyers are both guilty 
of overlooking the practical aspects 
and the basic principles of negotia- 
tion. Each spouse has strengths and 
weaknesses in his and her negotiating 
positions, and each spouse has cer- 
tain basic objectives to reach. Re- 
spective counsel and the court must 
recognize that the bifurcation in es- 
sence affects the normal negotiating 
process. 


When will court permit bifurcation? 


What “rule of thumb” should gov- 
ern the trial court’s determination of 
whether a motion to bifurcate should 
be granted? Instinctively, many judg- 
es will implement the test of whe- 
ther the bifurcation adversely affects 
the objecting spouse. The circum- 
stances are few and far between (if 
they exist at all) in which that object- 
ing spouse (generally the wife) is not 
going to be adversely affected. One 
side’s. advantage is generally the 
other side’s disadvantage. 

Consider a factual situation in 
which an elderly man in his eighties 
marries a woman 20 years younger 
than he; there is no prenuptial agree- 
ment and the husband has several 
million dollars. The marriage is of 
short duration. All factors of health 
and accidental death aside, the wife 
should survive the husband. The hus- 
band does not want to have the 
woman to whom he has been mar- 
ried such a short time receive her 
statutory share of his life-long ac- 
cumulations. The wife is not anxious 
to have the property rights resolved. 
Should the husband be entitled to a 
bifurcation? If his motion were 
granted, the wife would lose all her 
leverage in the negotiations; but if 
the motion were not granted, the 
wife may be unjustly enriched. If the 
husband had children, they would 
certainly favor a bifurcation and be 
adversely affected by its denial.!® 
The court can consider the ages of 
the parties and the health of the hus- 
band in determining whether to 
award the wife lump sum alimony as 
an alternative to periodic alimony." 
If age and health are significant 
factors in this respect, then should 
they also not be relevant to the issue 
of bifurcation? 

Consider the husband who owns a 
business started before his marriage. 
After the marriage, the business, 
which still has significant value, de- 
velops financial difficulties requiring 
the borrowing of funds from a lend- 
ing institution that requires the wife’s 
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signature on the loan documents. The 
husband agrees to indemnify the 
wife from all liability she may incur 
incident to her executing the docu- 
ments, but the wife either refuses to 
sign them or seeks to extract a con- 
sideration for her signature which the 
husband is unwilling to pay. The 
wife's signature is not necessary if the 
parties are divorced. Should the hus- 
band be entitled to a bifurcation? 
Query: Is there a meaningful distinc- 
tion between preserving a man’s busi- 
ness and preserving a man’s estate? 

In Canakaris,'® the trial courts are 
admonished to fashion an equitable 
award based upon the totality of the 
circumstances, ensuring an equitable 
distribution of property acquired 
during the marriage, and doing so 
without substantially endangering 
the economic status of either spouse. 

Query: Does the reasoning of 
Canakaris support a court’s bifurca- 
tion when the husband’s business or 
estate is in jeopardy? 

The courts could uniformly deny 
all unstipulated bifurcations, and “let 
the chips fall where they may.” It is, 
however, preferable for the appellate 
courts to fashion a “rule of reason” to 
provide guidelines and standards for 
the trial court to apply in determining 
whether a motion for a bifurcation 
should be granted. Very little pro- 
gress to that end has been made to 
date. oO 


There are no reported cases in which the 
parties have stipulated to a bifurcation, and 
the court has failed to bifurcate. One must as- 
sume, therefore, that a stipulation will be ap- 
proved by the court. 

2The practitioner should be cautioned 
before stipulating to the bifurcation of any 
issues. As a practical matter, the cost of pre- 
paring the case for trial quickly becomes 
prohibitive. If possible, the case should be 
prepared only once. The court calendars are 
crowded, and counsel should try to get all 
matters resolved as soon as possible. Some 
judges seem to lose interest in cases that ap- 
pear before them on a multiple basis, and the 
adrenalin which a good trial lawyer needs in 
order to give the client the best representation 
often becomes more difficult to muster with 
each successive hearing. 

3Fia. Stat. §689.15 

4Duncan v. Duncan, 379 So.2d 949 (Fla. 
1980). 
5See Hillman v. McCutchan, 166 So.2d 611 
(Fla. 3d D.C.A. 1964), Pollock v. Franklin 
Finance Company, 342 So.2d 556 (Fla. 3d 
D.C.A. 1977), State Department of Com- 
merce Division of Employment Security v. 
Lowery, 333 So.2d 495 (Fla. 1st D.C.A. 1976), 


Liberman v. Kelso, 354 So.2d 137 (Fla. 2d 
D.C.A. 1978), and Holt v. Boozel, 394 So.2d 
226 (Fla. 5th D.C.A. 1981), which in summary 
hold that absent a fraud on creditors a con- 
veyance by one spouse to the other of 
entireties property prior to the entry of a final 
judgment of dissolution of marriage will avoid 
any judgment lien or claim of lien against the 
conveying spouse whether or not the property 
is homestead. Beware of the “twinkling of a 
legal eye.” 


®New Jersey, Ohio, South Dakota, and 
Wisconsin are among the jurisdictions which 
have recently adopted statutes dealing with 
conversion of insurance benefits upon 
divorce. Some, but not many, policies written 
in Florida permit conversion. 

Florida does not yet have legislation to make 
health insurance coverage possible where a 
change of marital status has occurred. Spouses 
whose medical insurance terminates upon 
divorce, pursuant to the terms of the policy, 
should be entitled to the same coverage 
without proof of insurability. Often the cause 
of the marital breakup is the medical and/or 
emotional illness of one spouse who is 
generally either uninsurable or can only obtain 
new medical insurance on a rated premium 
basis. 

7The generally accepted rule is that the 
husband cannot be required to maintain life 
insurance for the benefit of the wife. Perkins v. 
Perkins, 310 So.2d 438 (Fla. 4th D.C.A. 1975), 
Dutton v. Dutton, 379 So.2d 211 (Fla. 3d 
D.C.A. 1979), Eagan v. Eagan, 392 So.2d 988 
(Fla. 5th D.C.A. 1981). But see Stith v. Stith, 
384 So.2d 317 (Fla. 2d D.C.A. 1980). 

There is a whole new world concerning the 
wife’s right to her husband’s interest in pension 
plans, profit sharing plans, and so forth. 
Bifurcation has significant consequences with 
respect to this area of the law as well. 

Query: Is there a difference between order- 
ing the husband to “maintain” life insurance 
and requiring the husband to “obtain” life 
insurance? 

5Whenever reasonably possible, the wife’s 
attorney must try to obtain an indemnification 
for the wife on all joint income tax returns 
which the wife executed. Although the wife 
may very well have benefited from certain 
“liberties” taken on those returns, the wife 
generally does not have the income which 
would enable her to pay readily any 
subsequent assessments. 

8Fia. Stat. §732.507. The court may, 
however, be able to order the husband or the 
husband’s estate to indemnify the wife from 
certain adverse consequences caused by the 
bifurcation. 

l0FLa. Stat. §732.102. 

"Fra. Stat. §§732.201, 732.207. 

2Fia. Stat. §732.401. 

Stat. §732.402. 

MF a. Stat. §732.403. 

Claughton v. Claughton, 393 So.2d 1061 
(Fla. 1980). 

'6In Behar v. Southeast Banks Trust 
Company, N.A., 374 So.2d 572 (Fla. 3d D.C.A. 
1979) Reh. denied, 379 So.2d 202 (Fla. 1980), 
the marriage of an 81 year old man who was 
terrified of his wife, was _ bifurcated. 
Significantly, the wife had constantly changed 
counsel and had frustrated efforts to dispose 
of the case. 

See Hartley v. Hartley, 399 So.2d 1126 
(Fla. 4th D.C.A. 1981), and Nusbaum v. 
Nusbaum, 386 So.2d 1294 (Fla. 4th D.C.A. 
1980). 

18Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 
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ENVIRONMENTAL &LAND USE LAW 


This paper was selected 
for publication as the second 
place winner of the Frank E. 
Maloney memorial writing 
centest, sponsored by the 
Environmental and Land 
Use Law Section of the Bar. 


Salt water intrusion: 
Florida’s legal response 
By Eric K. Neitzke 


Florida’s fresh water resources are a treasure: 
a treasure to be squandered, a treasure to be 
fought over, or a treasure to be guarded and 
managed in the best interest of all of her peo- 
ple. [A]s the population of the state has in- 
creased, with a corresponding increase in de- 
mand for recreational uses, and as the agricul- 
tural and industrial potential of Florida has de- 
veloped, it has become evident that wise 
management of this important natural resource 
is essential to the welfare of the state.’ 


Overview 


Intrusion of salt water from the 
oceans or from underlying saline 
aquifers into groundwater supplies is 
one of the greatest problems con- 
fronting Florida’s water protection 
agencies today.? The problem of salt 
water intrusion is not new. Period- 
ically since the 1920's, the Miami area 
has been forced to move its well 
fields farther from the coast as intru- 
sion has threstened potable water 
supplies.’ St. Petersburg had to go 30 
miles inland to find a suitable source 
of fresh water after municipal well 
fields became salt laden.‘ More re- 
cently, the cities of Melbourne and 
Fernandina Beach have moved mu- 
nicipal well fields away from the 
coast in order to escape advancing 
salt water intrusion. Daytona Beach 
also anticipates a similar westward 
relocation of its well fields. With ex- 
acerbation of the problem by the re- 


cent drought in Florida, the general 
community is beginning to realize 
the potential impact salt water intru- 
sion can have. 

Almost 90 percent of the fresh 
water used in Florida is pumped 
from underground rather than sur- 
face sources.> Groundwater is pref- 
erable as a source of supply because 
it is better protected from contamina- 
tion; it is less subject to seasonal vari- 
ations in quantity; and there is no 
need to construct costly surface 
storage facilities to use it. Preserving 
the integrity of underground fresh 
water supplies is therefore of critical 
importance, particularly in light of 
the rapid population growth and in- 
creased demand for fresh water in 
coastal areas.® 

It has been suggested that the deep 
and shallow aquifers of Florida’s 
coastal regions can furnish water 
safely and economically, even with 
increased demand, if water resour- 
ces are properly managed.’ Proper 
management must include main- 
tenance of a successful program for 
the prevention of further salt water 
intrusion. The only alternative is to 
bear a host of economic, political and 
ecological impacts and to face a 
plethora of legal and administrative 
problems involving the allocation of 
diminished supplies in the face of in- 
creased demand. 

The purpose of this paper is to ana- 
lyze the causes of salt water intrusion 
and to discuss the means available to 
implement preventive measures. Al- 
though many state agencies and local 
governments have some role in pre- 
venting salt water intrusion, the pro- 
visions of the Florida Water Resour- 
ces Act of 1972 will be emphasized.° 
This act gives the Florida Depart- 
ment of Environmental Regulation 
(DER) and five regional water 
management districts extensive au- 
thority to control the factors that 
cause salt water intrusion.!° The 
discussion that follows will describe 
those causative factors and then 
analyze the applicable statutory 
provisions. 


Mechanics of salt water intrusion 


The basic mechanics of salt 
water intrusion should be understood 
before reaching an examination of 


the legal considerations for solving 
them. 

Water moves in a system known as 
the hydrologic cycle. A simplified 
description is that atmospheric water 
vapor precipitates, falls to the earth’s 
surface and moves through ground 
and surface water systems until it 
eventually returns to the atmosphere 
by evaporation and transpiration." 
Part of the water that percolates into 
the ground may be found close to the 
surface in the zone of aeration, where 
it is available for plants. The remain- 
der of the subsurface water, which 
will become the supply for springs 
and wells, continues to percolate 
downward and completely fills the 
voids in the rocks to form the zone of 
saturation. The water occurring in 
the zone of saturation is referred to as 
ground water and is the primary 
concern of this paper. 

Ground water continues to move 
through the earth in response to 
hydrostatic pressure and gravity. If a 
bed of rock or sand contains 
sufficient water and is permeable 
enough to serve as a water supply 
source, it is known as a water-bearing 
bed or aquifer. Almost the entire 
State of Florida is underlaid with 
porous and permeable limestone 


Eric K. Neitzke received his B.A. from the 
University of Florida in 1979. He is currently a 
juris doctor candidate at the University of 
Florida College of Law. The Environmental 
and Land Use Law Section sponsors this 
column, H. Gerald Reynolds, chairman, and 
Richard Hamann, editor. 
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ENVIRONMENTAL AND 
LAND USE LAW 


formations that provide most of 
Florida’s ground water supplies. 
These aquifers occur under both 
water table and artesian conditions. 
When the ground water surface, also 
termed the pressure head, is free to 
rise and fall with the water supply, 
the water is considered to be under 
water table conditions. Water is con- 
sidered to be under artesian condi- 
tions when it has been confined 
under pressure beneath a layer of 
impervious material called an aqui- 
clude. If a well penetrates the 
aquiclude, water in an artesian 
aquifer will rise without pumping to 
a level known as the potentiometric 
surface. 

The relationship between aquifer 
levels and the intrusion of salt water 
is. dependent upon maintenance of 
the pressure levels between bodies of 
fresh water and areas of saline water. 
Florida is, of course, virtually 
surrounded by salt water. Salt water 
from Florida’s geological past has 
also been trapped beneath most of 
the artesian aquifers.!2 These under- 
lying salt water areas (termed conate 
water) many times are saltier than 
ocean water and exist under 
pressure.!% 

Because fresh water is lighter, it 
literally floats on top of the under- 
lying conate water. The weight or 
pressure of the fresh water prevents 
the salt water from rising to sea level. 
Consequently, any reduction in the 
hydrostatic pressure of the fresh 
water will cause a corresponding rise 
in the salt water. Asa practical conse- 
quence of the rise of conate water 


from beneath an overlying aquifer, 
the fresh water aquifer is likely to be 
ruined as a future source of supply, 
since the process is essentially 
irreversible.'4 

The hydraulic concept applicable 
to the relation between salt and fresh 
water is the Ghyben-Herzberg 
principle.’> Simply put, the prin- 
ciple states that a column of fresh 
water 41 feet high will balance a 
column of salt water 40 feet high. 
This means that when too much fresh 
water is removed from an aquifer, it 
no longer balances out the salt water, 
which will move up into the fresh 
water supplies.!® 

In addition to the upwelling of 
conate water, fresh water supplies 
also can be contaminated by later 
flow from surrounding saline water 
deposits. When an aquifer is located 
near the coast or near areas where the 
groundwater has already become 
salt laden, the hydrologic pressure 
within it must be maintained or the 
salty area will begin to flow into the 
aquifer. The lateral flow of salt water 
will result in an inter-zonal mixing 
type of salt water intrusion. 

The principles of pressure and 
water flow described above operate 
in three basic areas of ground water 
conservation and control relating 
directly to the problems of salt water 
intrusion: (a) interference between 
well; (b) overdraft of the water 
bearing bed or aquifer; and (c) 
insufficient recharge of the water 
bearing bed.!7 These problem areas 
provide a format for discussing the 
legal means available to check salt 
water intrusion. 


Interference between wells 


As a well is pumped or allowed to 
flow, the withdrawal of water re- 
sults in a reduction of the water level 
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in the area around the well.!® The 
water table surface or potentio- 
metric surface forms a depression in 
the shape of an inverted cone. These 
cones of depression have been 
known to extend a few feet from the 
well to as much as a few miles. Inter- 
ference between the wells manifests 
itself when the cones of depression 
begin to overlap. As the overlap 
reduces the water level in the water- 
bearing layers the hydrostatic 
pressure naturally decreases in the 
area. When the water-bearing layer is 
drained of enough water, the cone of 
depression extends outward toward 
adjacent areas already saturated with 
salt water. Since “mother nature de- 
plores a vacuum,” the result of the 
decreased pressure in the cone is to 
allow the high pressure saline 
saturated areas to force their water 
into the void. The danger of this type 
of salt water intrusion is especially 
high in coastal areas where the 
natural pressures exerted by the 
ocean and other surface salt water 
bodies are directed inland.!® 

As Florida has grown in population 
and the strain on available fresh 
water resources has increased, the 
state government has developed 
regulatory agencies to manage the re- 
source rather than relying solely on 
common law rules of water usage. 
The legislature created the Depart- 
ment of Environmental Regulation 
(DER) as a centralized agency to 
oversee and implement the state’s 
environmental and water manage- 
ment programs.?° With the passage 
of the Florida Water Resources Act in 
1972 the Florida Legislature also 
established six water management 
districts which were later reor- 
ganized into five districts on January 

As the administrative system now 
exists, both the DER and the water 
management districts are authorized . 
to exercise regulatory authority in 
areas that affect salt water intrusion. 
If salt water intrusion is viewed as 
contamination of the state’s fresh 
water, the DER might have power to 
regulate the causes under the 
auspices of qualitative control.?2 On 
the other hand, considering the 
recognized causative factors of salt 
water intrusion discussed above, the 
problem is more clearly quantitative 
since it is the reduction or overuse of 
fresh water supplies that precipi- 
tates salt water intrusion. Primary 
regulatory responsibility would thus 
rest with the water management 
districts. 


In order to combat intrusion 
caused by improper spacing of wells 
resulting in expanding cones of de- 
pression and interzonal mixing or 
lateral flow, regulation of wells is 
needed. Such regulation is provided 
for by the Florida Water Resources 
Act of 1972.24 Under §373.308 of the 
Florida Statutes, the water manage- 
ment districts are empowered to 
implement a program “for the issu- 
ance of permits for the location, 
construction, repair and abandon- 
ment of water wells.” By using 
proper locational criteria, the dis- 
tricts can prevent wells from being 
placed too close to one another or to 
sources of saline water. 

The St. Johns River Water 
Management District, for example, 
has developed well spacing patterns 
to aid agricultural concerns around 
the Hastings area in rotating its 
wells.2® This is done so that wells in 
one area can be in use while wells in 
another area are recovering. Well 
spacing is also being used in Volusia 
County as a measure to reduce the 
encroachment of coastal saline 
deposits.?7 


Overdraft of the water bearing bed 
or aquifer 


“Overdraft of the water bearing 
bed results from pumping at a 
greater rate than the intake of water 
from the recharge areas. The water 
level is lowered and larger pumps 
have to be installed to withdraw the 
water.”®5 The causes of overdraft are 
varied. However, the most common 
is the excessive development of a 
well field by industries and munici- 
palities.2® As detailed above in the 
description of well interference, 
serious problems can occur in Florida 
in areas where the aquifer connects 
with the sea or overlaps salty water. 
Excessive withdrawals of fresh water 
from an aquifer can draw salty water 
into it, resulting in contamination of 
the water supply.” 

In addition to creating lateral flow 
intrusion, overdraft also causes 
conate water from below the aquifer 
to be drawn upward.*! This occurs 
when the cone of depression deepens 
to such a level that the hydrostatic 
pressure needed to keep the saline 
water down is not maintained. 
Conate water also can rise up the 
shaft of an artesian well if it is not 
properly capped as a means to 
control flow and prevent 
overdraft.°2 This results in both a 
reduction in the hydrostatic pressure 


of the fresh water aquifer and an 
unrestricted path to water supplies 
located near the surface. Each of 
these results will contaminate a fresh 
water supply. 

Again, as with interference 
between wells, the water manage- 
ment districts can prevent overdraft 
through restrictive permitting. Sec- 
tion 373.308 of the Florida Statutes al- 
lows for the regulation of the “con- 
struction” of wells.** This clause 
provides the districts with a means of 
control over the size of the bore in 
order to prevent too much water 
from being withdrawn at once. 

Section 373.216 of the Florida 
Statutes also provides a means of 
controlling overdraft. It authorizes 
DER to delegate to the water 
management districts the power 
to “implement a program for the 
issuance of permits authorizing 
the consumptive use of particular 
quantities of water.” This authority, 
in conjunction with §373.218, which 
authorizes regulation to prevent 
harm to “the water resources of an 
area,” grants the districts broad 
discretion with regard to whether a 
well will be allowed and to what ex- 
tent wells may be used to remove 
water. 

The Florida Legislature has also 
provided for the control of over- 
draft conate-type intrusion caused 
by uncapped or improperly 
managed and maintained wells.*4 
Sections 373.206 and 373.209 of the 
Florida Statutes provide for well 
capping laws and the means for 
enforcing them. Section 373.206 
states that each well will be equipped 
“with a valve capable of controlling 
the discharge from the well, and shall 
keep the valve so adjusted that only a 
supply of water shall be available as 
is necessary for ordinary use by the 
owner ... .” Section 373.206 of the 


Florida Statutes additionally states 
that if a well is in such a state that the 
water quality is degraded by 
mineralization or other impurities “it 
shall be plugged.” These sections 
provide for a means of conserving 
the flow of wells and ensuring that 
wells that already are drawing in salt 
water are not allowed to continue to 
flow. 

The violations are clearly set out in 

§373.209 of the Florida Statutes 
wherein it is stated, 
No owner, tenant, occupant, or person in 
control of an artesian well shall knowingly and 
intentionally: Allow the well to flow contin- 
uously without a valve or mechanical device 
for checking or controlling the flow; permit 
the water to flow unnecessarily; pump a well 
unnecessarily; [or] permit the water from a 
well to go to waste. 

All these prohibitions are designed 
to grant the districts a statutory basis 
with which to prevent activities that 
lead to the harm of the water supply. 
They therefore can be exercised to 
prevent conate salt water intrusion 
caused by overdraft. 

The problems caused by well shaft 
deterioration and disrepair can be 
remedied by the districts through 
§373.308 of the Florida Statutes a 
clause of which provides author- 
izing the implementation of 
programs governing the “repair” of 
wells. When a well is improperly 
maintained, the weakened casing 
allows the pressurized water of arte- 
sian aquifers to leak upward and go 
to waste. As the aquifer continues, 
this uncontrolled waste overdraft de- 
velops and the resulting lateral flow 
intrusion and conate upwelling 
follow shortly. The legislature 
provided the “repair” clause of 
§373.308 as a statutory tool with 
which the water management 
districts can compel well operators to 
remedy deteriorated wells. 
Frequently, however, the districts 
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have performed the necessary 
repairs at their own expense. 


Insufficient recharge of the water 
bearing bed 


A third cause of salt water intru- 
sion, recently experienced in Florida 
as a result of drought conditions, is 
essentially a general depletion of 
water available for absorption into 
the water table and artesian layers of 
saturated substrata. 

Several factors may contribute to 
causing insufficient recharge. They 
include drought over an extended 
period, which reduces the availabili- 
ty of water. Although this is not a con- 
trollable factor, regulation of use 
levels during a drought can be 
employed to prevent intrusion. 
Another factor is improperly placed 
and managed drainage canals,® 
which remove fresh water from 
valuable recharge areas in order to 
put these areas to other uses. The cost 
of this practice is waste of the 
quantity of water removed. These 
canals work in two harmful ways: 
first, they pour the fresh water into 
the ocean thereby removing its 
availability for absorption; second, 
they concentrate freshwater into 
their beds which otherwise would 
have been spread over a wider area, 
facilitating a higher absorption rate. 
Another factor contributing to 
insufficient recharge is wasteful de- 
struction of water recharge areas 
through unwise development of lands 
that historically have provided the 
necessary absorption planes which 
serve as the conduit for rainfall to 
reach the saturated sub-strata. 
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When caused by drought deple- 
tion of supply is itself, of course, 
not controllable, but the effects 
of the shortage can be lessened. 
Chapter 373.175 of the Florida 
Statutes grants the districts the 
power to “declare that a water 
shortage exists within all or part of 
the district when insufficient ground 
or surface water is available to meet 
the needs of the users or when 
conditions are such as to require 
temporary reduction in total use 
within the area to protect water re- 
sources from serious harm.” The 
wording of this statute is tailored for 
the regulation of water use during a 
drought when the reduction of the 
available water creates a danger that 
salt water may begin to intrude 
harmfully into the aquifer. 


The depletion of water available 
for absorption also can be caused by 
improperly placed or managed 
drainage canals, as noted above. Pre- 
vention of salt water intrusion caused 
by these improvident excavations 
has been provided for by the legisla- 
ture in $373.033 of the Florida 
Statutes. There the DER is granted 
the authority upon the request of the 
water management districts involved 
to declare a “salt water barrier line.”** 
This line forms a boundary “for the 
protection of a public water supply 
[when] salt water intrusion has 
become a matter of emergency 
proportions.”%7 


The lines are to be established 
“generally along the seacoast, inland 
from the seashore and within the 
limits of [the petitioning district].”°* 
The line establishes a legal barrier 
“inland of which no canal shall be 
constructed or enlarged, and no 
natural stream shall be deepened or 
enlarged, which shall discharge into 
tidal waters without a dam, control 
structure or spillway at or seaward of 
the salt water barrier line.”*® The 
purpose of this statute is to prevent 
salt water from flowing back into 
areas by the canals causing saline 
contamination of the aquifer through 
the recharge plane. 


Where salt water barrier lines are 
not provided or where they would be 
impracticable, there are other statu- 
tory provisions for the control of 
canals and waterways which 
threaten to deplete the water needed 
for absorption.*® Section 373.413 of 
the Florida Statutes provides the 
districts with authority, upon 
delegation from the DER to “require 
. .. permits and impose such reason- 
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able conditions as are necessary to 
assure that the construction or 
alteration of any . . . work or works 
will not be harmful to the water 
resources of the district.”41 By 
statutory definition, work or works 
means “all artificial structures . . . 
including, but not limited to ditches, 
canals, conduits, channels, culverts, 
pipes and other construction that 
connects to, draws water from, 
drains water into, or is placed in or 
across, the waters in the state, but not 
including wells. . . .”42 By using this 
definition the districts are accorded 
broad powers over works that have 
the potential for doing harm to the 
water reserves. 

Therefore, when the construction 
of a canal would drain off water 
needed for absorption by an aquifer, 
thus threatening a water supply by 
creating problems with intrusion, it 
would appear within the reasonable 
authority of a water management 
district to deny a permit for such 
canal. Where the canal or other work 
already exists but maintenance or 
management of it threatens water 
reserves, §373.416 of the Florida 
Statutes provides the districts with 
regulatory power. There it is stated 
that the districts may “impose such 
reasonable conditions that the opera- 
tion or maintenance of any . . . work 
or works will not be inconsistent with 
the overall objectives of the district 
and will not be harmful to the water 
resources of the district.” The result 
is that the water management 
districts are granted ample regula- 
tory weapons to prevent the intrusion 
of salt water into the aquifer resulting 
from the general depletion of water 
available for absorption caused by 
improper use of canals or other water 
works. 


Finally, the problem of general 
depletion of available water can be 
the result of careless development of 
recharge plains upon which the 
aquifers rely for absorption of rain 
and surface water. Without these 
areas, not enough surface water and 
rainfall would find its way down to 
the saturated limestone layers to 
replenish the aquifers and_ thus 
maintain the hydrostatic pressure 
needed to prevent intrusion from 
surrounding and underlying salt 
laden areas. When asphalt and 
concrete structures are placed over 
these vital recharge areas, the water 
and rainfall that normally would 
have accumulated there and been 
absorbed into the substrata instead 


runs off into drainage ditches and is 
lost through evaporation and mixing 
with the oceans. 

Because of the critical need for 
adequate recharge areas the legisla- 
ture has given the water management 
districts some limited abilities to 
acquire and preserve land for use in 
the recharge process.44 Section 
373.139 of the Florida Statutes states 
that “the legislature declares it to be 
necessary for the public health and 
welfare that water and water related 
resources be conserved and _ pro- 
tected. The acquisition of real 
property for this objective shall 
constitute a public purpose for which 
public funds may be expended.” 

This mandate for conservation is, 
however, not as broad as it first 
appears. Although the “governing 
board of the district is empowered 
and authorized to acquire fee title to 
real property . . . by purchase, gift, 
devise, lease, eminent domain, or 
otherwise for flood control, water 
storage, water management, and 
preservation of wetlands,” the 
power to acquire by eminent domain 
is limited to use only for acquiring 
land for flood control or water 
storage.‘ 
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This limitation precludes eminent 
domain as a means of protecting 
recharge areas. In fact “for purposes 
of introducing water into, or drawing 
water from, the underlying aquifer 
for storage or supply, the governing 
board is authorized to hold, control, 
and acquire land,”*” but only through 
the limited means of “donation, lease 
or purchase’ of “any land public or 
private.”4® While the district is able to 
acquire recharge areas, the limited 
means of doing so is truly an impedi- 
ment to acquiring land that is needed 
but unavailable through the methods 
allowed. 

The apparent limitations on use of 
eminent domain powers by water 
management districts are particularly 
unfortunate in light of legislation 
creating a Water Management Lands 
Trust Fund to be funded by an in- 
crease in the documentary stamp 
tax.°9 It is expected that $330 million 
will be made available to the water 
management districts in the next 
ten years through this fund for 
the purchase of lands necessary for 
“water management, water supply 
and the conservation and protection 
of water resources. . . .” 

As an alternative method of 
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preserving recharge areas, however, 
the legislature has enacted a rélated 
statute for the protection and control 
of such land.*! Section 380.05 of the 
Florida Statutes provides that: 


the state land planning agency may . .. recom- 
mend to the Administration Commission spe- 
cific areas of critical state concern. . . . [T]he 
agency shall include recommendations, with 
respect to the purchase of lands situated within 
the boundaries of the proposed area as envi- 
ronmentally endangered lands and outdoor 
recreation lands under the Land Conservation 
Act of 1972. 


Under this designation, the agency 
has control over the uses and devel- 
opment to which the area can be 
subjected. This can be a viable means 
of preventing the destruction of the 
absorption ability of recharge areas 
by disallowing development that 
would prevent water from penetrat- 
ing the surface. The availability of 
this designation for recharge areas is 
clearly provided for by the statute in 
which it is stated: 


[A]n area of critical state concern may be 
designated . . . for. . . area[s] containing, or 
having a significant impact upon, environ- 
mental or natural resources of regional or 
statewide importance, including . . . aquifer 
recharge areas, the uncontrolled private or 
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public development of which would cause 
substantial deterioration of such resources.®2 

An example of the preservation of 
a critical recharge area through 
implementation of the above statute 
is the designation of the Green 
Swamp Area as an area of critical 
state concern.*> A second area 
designated as of critical state concern 
is the Big Cypress Swamp.* In so 
designating it, the legislature stated 
that “the Big Cypress Area, as a water 
storage and recharge area, is an 
integral part of the water resources of 
any water management district of 
which . . . [it] . . . is or may be a 
part.”>> In calling for the careful 
management of the area, the legisla- 
ture authorized the water manage- 
ment districts to take whatever 
actions would be needed to protect 
the water resources.*® 

As a further step emphasizing the 
importance of the recharge area, the 
legislature granted the power of 
eminent domain to the DER to 
acquire “any land or water areas and 
related resources and property, and 
any and all rights, title and interests in 
such land or water areas and related 
resources and other property lying 
within the boundaries of the Big 
Cypress Area.”>? This extension of 
the power of eminent domain is an 
important expansion of the state’s 
regulatory abilities over recharge 
areas and the dangers related to their 
decimation. 

As a result of the statutory provi- 
sion of Chapters 380 and 373, there 
appears to be adequate powers 
reserved to the state and its sub- 
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divisions to protect vital water re- 
charge areas from improvident 
development and the _ resulting 
depletion of water supply that would 
ultimately cause the spread of 
intrusion. 


Conclusion 


Salt water intrusion has been a 
problem in Florida for a long time 
and it will continue to be a problem 
as long as the state is surrounded by 
salt water bodies and lies atop 
residual saline deposits. Until the 
1950’s, when artesian flow began to 
subside and salt water began to 
threaten water supplies, not much 
was done to prevent it. Since that 
time environmental awareness has 
increased and with it has come the 
creation of administrative bodies and 
regulatory provisions which may be 
utilized to stem the advancing tide of 
intrusion. 

As the state’s population and 
demand on the water supply 
increases, the awareness and re- 
sponse of these agencies to the prob- 
lem must also increase. With the 
cooperation of landowners, these 
agencies should be able to apply the 
ever increasing body of scientific 
knowledge about the problem to 
coordinated management programs 
that will allow generations of 
Floridians to benefit from the fresh 
water resources of this state. Without 
such provident programs, Florida 
could be forced to obtain water from 
other states or to invest huge sums of 
money for purification and desalini- 
zation facilities. oO 
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Roseanne Rosannadana’s 


complaint: relitigating 
civil rights is neither 
civil nor right 

By Joseph Z. Fleming 


“It’s always somethin’! If it’s not 
one thing, it’s another!” wails Rose- 
anne Rosannadana, former news 
commentator on “Saturday Night 
Live.” Late night television viewers 
will remember that Roseanne 
Rosannadana’s complaint was not a 
sex discrimination claim. 

It is relevant to administrative law, 
however. Nowhere is Roseanne 
Rosannadana’s complaint more 
evident than in labor and civil rights 
litigation. 

Although various labor and civil 
rights laws seek to protect employ- 
ees,! between their complaints and 
their protection are complicated and 
costly procedural requirements 
which convert claims for backpay 
and reinstatement into complex 
litigation.2 Such complexity deters 
claimants from filing suits in certain 
cases. In other cases it subjects 
employers named as defendants to 
large expenses in litigation often 
difficult to settle due to the proced- 
ures (such as utilization of class 
actions) used by employees to justify 
their expenses and risks. Procedural 
rulings affecting the processing of 
such claims often have as much 
effect on rights as substantive law 
changes.* 

Typical of the complex problem is 
the following occurrence: 

1. Anemployee is terminated, and 
files a grievance with the union to 
protect her, or his, rights. 

2. The union presents the 
grievance to management. The union 


insists on arbitration (often regard- 
less of the merits of the claim), so that 
an independent arbitrator can make 
a decision and, thereby, eliminate the 
union’s exposure to liability under its 
statutory duty of fair representation.‘ 

3. Because unions are not usually 
represented by attorneys in connec- 
tion with arbitration matters (and 
unless legal representation is clearly 
necessary, cannot afford to hire 
attorneys),> there are many cases in 
which representation of the 
employee in arbitration has been 
subjected to close judicial scrutiny.® 
In one case the Supreme Court set 
aside an adverse arbitrator’s ruling, 
because the union did not properly 
gather evidence.’ 

4. Notwithstanding the various 
rules that allow for such judicial 
review of arbitration, if an employee 
were still dissatisfied with an arbitra- 
tor’s decision (or any determination 
in the grievance process short of an 
arbitrator’s decision) the employee 
could exercise the statutory federal 
rights to proceed to the Court on the 
basis of discrimination, or inverse, 
discrimination claims.’ 

Thus, the same facts involving an 
employee’s termination which are 
reviewed in connection with the 
arbitration dispute under a collective 
bargaining agreement (and even 
resulting ina final binding arbitration 
award upheld by the U.S. Supreme 
Court regarding a union’s duty of fair 
representation) might be relitigated 
in a federal suit (assuming for the 
purpose of discussion that the 
employee simultaneously pursues 
the necessary alternative administra- 
tive and statutory remedies).° 


Collective bargaining agreements 


The United States Supreme 
Court’s recent decision in Barrentine, 
et al. wv. Arkansas-Best Freight 
System, Inc., et al.,!° perpetuated the 
inability to obtain finality by use of 
prior adjudication in arbitration pro- 
ceedings under collective bargaining 
agreements. 

In Barrentine the Court rejected an 
employer’s contention that an 
employee could not file a suit under 
the Fair Labor Standards Act for 
minimum wages!! on the ground that 
employee’s claim for wages had been 


previously adjudicated in connection 
with arbitration required by a collec- 


tive bargaining agreement. The 
Court held: 


Because Congress intended to give individual 
employees the right to bring their minimum 
wage claims under the FLSA in court, and 
because these congressionally-granted FLSA 
rights are best protected in a judicial rather 
than in an arbitral forum, we hold that 
petitioners’ claim is not barred by the prior 
submission of their grievances to the con- 
tractual dispute-resolution procedures.!2 


The Court in Barrentine may have 
left itself a means to enable reconsid- 


eration of its position, however, since 
it stated: 


We do not hold that an arbitral decision has no 
evidentiary bearing on a subsequent FLSA 
action in court.'% 

Chief Justice Burger’s dissent, 
however, contended that the major- 
ity foreclosed use of arbitration as an 
alternative to costly litigation and 
concluded: 


The Court seems unaware that people’s 
patience with the judicial process is wearing 
thin. Its holding runs counter to every exhorta- 
tion of the Judiciary, the Executive, and the 
Congress urging the establishment of reason- 


Joseph Z. Fleming is a partner in the law 
firm of Fleming and Huck, a partnership of 
professional associations, Miami. He _ has 
previously served as the chairman of the Labor 
Law Committee as well as chairman of the 
Environmental and Land Use Law Section of 
The Florida Bar. He currently serves as co- 
editor of this Administrative Law column with 
James W. Linn. Fleming writes this column on 
behalf of the Administrative Law Section, 
Leonard A. Carson, chairman. 
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able mechanisms to keep matters of this kind 
out of the courts. . . .!4 

It is easy to characterize Chief 
Justice Burger as a “conservative” 
preoccupied with employer's rights, 
and processing cases to achieve 
statistical reforms at the expense of 
individual rights.'5 It was equally 
possible to characterize Justice Felix 
Frankfurter as a “radical liberal”!® 
and, at other times in his career, as a 
conservative opposed to individual 
rights who “outlived” his usefulness 
on the Court by opposing overdue 
reforms instituted by the Warren 
Court.!” 

It is wise to avoid assigning labels 
to Supreme Court justices; however, 
Burger's contention, that justice 


which is too expensive is justice 
denied,'* may be the more liberal 
approach (if liberal were interpreted 
as being synonymous with individual 
rights) than the majority’s refusal in 
Barrentine to use arbitration for 
resolving issues involving federal 


statutory claims under labor and 
employment discrimination law. 

To understand the need for recon- 
sideration of the Barrentine doctrine, 
it is necessary to understand that: (1) 
labor law policy is based on the pro- 
tection of collective rights in order to 
provide employees with parity in 
bargaining to that of management;!® 
and, (2) inrecent years the protection 
of collective rights has been aug- 
mented by the policy of protecting 
individual rights.?° 

The tension between statutory 
policies protecting collective and 
individual rights results in havoc in 
situations where collective bargain- 
ing agreements provide for final and 
binding arbitration of issues that 
cannot, in fact or law, be settled by 
unions and management since 
individuals can later relitigate such 
issues in de novo trials before federal 
courts provided with the jurisdiction 
under laws protecting individual 
rights.?! 

While Barrentine, supra, involved 
a wage claim based on a collective 
bargaining agreement and a federal 
wage and hour law,” in Alexander v. 
Gardner-Denver,™> the Supreme 
Court found that the fact that an arbi- 


trator had ruled in favor of an 
employer did not bar litigation by an 
employee arising out of the same 
facts, because civil rights statutory 
provisions had not been the subject 
of the arbitration. The Supreme 
Court, however, suggested in 
Alexander v. Gardner-Denver, supra, 
that certain situations might allow 
deference to arbitration of civil rights 
disputes: 

[w]e adopt no standards as to the weight to be 
accorded an arbitral decision, since this must 
be determined in the court’s discretion with 
regard to the facts and circumstances of each 
case. Relevant factors include the existence of 
provisions in the collective bargaining agree- 
ment that conform substantially with [the 
statute], the degree of procedural fairness in 
the arbitral forum, adequacy of the record 
with respect to the issue of discrimination, and 
the special competence of particular arbitra- 
tors. Where an arbitral determination gives full 
consideration to an employee’s [statutory] 
rights, a court may properly accord it great 
weight. This is especially true where the issue 
is solely one of fact, specifically addressed by 
the parties and decided by the arbitrator on 
the basis of an adequate record. ... Gardner- 
Denver, supra, 415 U.S., at 60, n. 21, 30 L.Ed. 
2d 147, 94 S.Ct. 1011.24 


Subsequent to Alexander v. 
Gardner-Denver, there in- 
dications that it might be possible 
to utilize arbitration awards (given 
conditions that satisfy the footnote 21 
requirements of Alexander v. 
Gardner-Denver, supra) to avoid 
expensive relitigation.®5 

In Barrentine even the majority 
opinion suggested (in footnote), that 
“(als we decided in Gardner-Denver 
... such a decision [of an arbitrator] 
may be admitted into evidence’* but 
the Court adopted “no standards as 
to the weight to be accorded an ar- 
bitral decision, since this must be de- 
termined in the court’s discretion 
with regard to the facts and circum- 
stances in each case.”2” Thus, there is 
reason to believe that this matter will 
be the subject of further Supreme 
Court review. 

The advantages for the Court to 
utilize a more creative approach in 
connection with this entire area were 
summed up in Burger’s dissent as 
follows: 

The Federal Government, as I noted earlier, 
has spent millions of dollars in pilot programs 
experimenting in extrajudicial procedures for 
simpler mechanisms to resolve disputes. Ap- 
proving an extrajudicial resolution procedure 
“js not a question of first-class or second-class 
... Means. It is a matter of tailoring the means 
to the problem that is involved.” ... . This Court 
ought not be oblivious to desperately needed 
changes to keep the federal courts from being 
inundated with disputes of a kind that can be 


handled more swiftly and more cheaply by 
other methods. 
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Arguments concerning arbitration 


Assuming, however, that the divi- 
sion among the justices is such that 
additional arguments must be made 
to show the wisdom of Burger’s 
analysis, the following should be 
noted: 

e Arbitration does not have to pro- 
vide an exclusive alternative to 
federal litigation, in order to justify 
its use. While arbitrators may be sub- 
ject to pressures and make errors that 
do not occur in the more formal judi- 
cial proceedings,”® judicial review of 
arbitration by the courts (to ensure 
due process and equal protection) is 
now a part of arbitration law.*° 

If ability to defer to arbitration 
turns on whether arbitration affords 
a fair forum for resolution of dis- 
putes, or whether it is subject to judi- 
cial review, such inquiries have to be 
answered affirmatively. To the de- 
gree that there are deficiencies, the 
Supreme Court certainly can impose 
additional standards without in any 
way creating a review process that 
does not already exist.*! To the con- 
trary, the existence of the review pro- 
cess to ensure procedural fairness 
without affording it finality, merely 
creates a barrier to the resolution of 
disputes which may not even serve 
those who are filing the claims.* 

e Concerns with the qualifications 
of arbitrators can be resolved by 
establishing conditions that result in 
utilization of arbitrators with back- 
grounds desired by the Court.* Par- 
ties can obtain arbitrators with even 
judicial experience to enhance the 
safeguards of procedural fairness in 
arbitral proceedings.*4 

e The concern that arbitration 
cannot be used to interpret federal 
laws is refuted by the Supreme Court 
decisions that have endorsed arbitra- 
tion as a means of resolving industrial 
disputes under the very complex 
federal system which regulates union 
management relations.* Arbitration 
was initially hailed, as a means of 
industrial dispute resolution by no 
less a spokesperson of individual 
rights than Justice Douglas.* 

The civil rights, wage hour and 
other humanitarian relief laws do not 
vary that much from the National 
Labor Relations Act in complexity, 
so as to justify a distinction between 
areas in which arbitration can or 
cannot function. The National Labor 
Relations Board, which exercises 
jurisdiction over interpretation of the 
National Labor Relations Act, has 
evolved a complex, but workable, 
system for determining whether it 


| 


will defer to arbitrators’ decisions 
which interpret facts that would 
create a basis for unfair labor prac- 
tice charges under the National La- 
bor Relations Act.” The National La- 
bor Relations Board’s position has 
been upheld by the federal courts, 
and it constitutes precedent for de- 
ferring to arbitration awards in cer- 
tain cases. Thus, existing federal 
labor law provides ample evidence 
of the ability to defer to arbitration 
awards interpreting statutory pro- 
visions.*8 

e Many civil rights litigants would 
benefit if arbitrators could review 
their claims. In many cases ability to 
use arbitration would eliminate the 
difficulties of qualifying for assis- 
tance of counsel—by either court 
appointment or contingency ar- 
rangements necessary in order to 
proceed with a costly wage or rein- 
statement claims based on statutory 
provisions. In addition, the existing 
civil rights and other statutory labor 
relations laws often encourage a 
plaintiff to attempt proceedings on 
behalf of a class to justify contingency 
fee arrangements due to the invest- 
ment of time and effort. Even in 
cases where litigation takes several 
years, an individual’s back pay wage 
claim may not (even under a sta- 
tutory system which allows a prevail- 
ing party to obtain attorneys’ fees) 
provide an award large enough to 
justify litigation, unless a plaintiff can 
show unusual circumstances. This 
often promotes class action allega- 
tions—so that there are more indi- 
viduals who will benefit if a plaintiff 
were able to prove her, or his, allega- 
tions. However, class action requi- 
sites are becoming increasingly diffi- 
cult to establish.°® This often has the 


further complication of delaying the 
ability to proceed with the case. 


The result of Barrentine, if uncor- 
rected, may create a circular inability 
to resolve the dilemma; an individual 
with an employment claim (based on 
a collective bargaining agreement, a 
wage and hour, or a civil rights claim) 
may not be able to proceed to an 
arbitral forum, since employers and 
unions lack incentives to create such 
a forum. 


If available, the arbitration process 
may be designed to avoid considera- 
tions that could be reviewed in con- 
nection with analysis of wage-hour, 
civil rights or other statutory claims. 

Thus the Court’s decision in 
Barrentine is a deterrent to litigants’ 
ability to benefit from arbitration, 


regardless of the side of the “v” on 
which this may be. 


Utilization of arbitration systems 


This denial of arbitration advan- 
tages is not solely limited to situations 
where union collective bargaining 
agreements exist. Many nonunion 
employers—even without unions or 
collective bargaining agreement re- 
quirements to do so—utilize arbitra- 
tion systems to resolve disputes,‘ 
and more could, due to the follow- 
ing types of incentives to do so: 

1. Courts, in an increasing 
minority of states, have shown a 
trend to allow employees to chal- 
lenge the concept of employment at 
will. There has been “a gradual 
erosion” of what some critics have 
referred to as “one of the harshest 
principles in American common 
law—that employers have the right 
to fire their employees at will, for 
good, bad or even dishonest 
reasons. 

If judicial review of the “just cause” 
for termination concept expands, by 
virtue of state statutory provisions or 
common law rulings, there would be 
additional incentive to use of 
arbitration.‘ 

2. In addition to eliminating the 
need for costly litigation by use of 
arbitration, such state court review to 
determine “just cause” issues would 
not be pursuant to the federal civil 
rights or labor relations laws. This 
creates the possibility of further 
duplication of litigation, based upon 
whether a claim relating to the 
termination of an employee was 
adjudicated in a state or a federal 
court.* 

Florida courts do not review 
termination cases under the minority 
exception or due to any statutory 
“just cause” for termination pro- 
vision.44 However, in addition to 
concerns of those employers operat- 
ing not only in Florida but also in 
jurisdictions considering changing 
the doctrine of employment at will, 
there are other advantages for 
nonunion employers to utilize 
arbitration, since many employers 
are required to have affirmative 
action plans under federal laws.* 
Arbitration can be used as part of 
such plans to resolve issues. 
Employers often find an incentive to 
use arbitration due to the matrix of 
state and federal civil rights laws and 
other humanitarian relief statutes 
applicable to their employees. 
Arbitration would provide an even 
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more inexpensive and available sys- 
tem of justice, if arbitration awards 
could qualify for judicial deferral. 

The Supreme Court in its 1980 
term reviewed 11 cases involving 
labor relations matters. This suggests 
the volume and expense of such liti- 
gation.*7 There is every indication 
that employment and labor relations 
litigation will increase. It is, 
therefore, appropriate to consider 
methods that enable all parties to 
obtain speedy and_ inexpensive 
adjustment of their disputes. 

The main advantage that 
arbitration provides is that it is 
informal and inexpensive. If there 
are objections to arbitration, as there 
should be to ensure it meets all 
relevant needs, these objections 
should be translated into standards to 
enable judicial review rather than 
automatic rejection of the concept of 
arbitration.® 


Procedure to arbitration 


Establishing a procedure for 
deferring to arbitration is also neces- 
sary since an employer and a union 
cannot refuse to proceed to arbitra- 
tion on the ground that there might be 
a later civil rights action; nor can arbi- 
tration be stayed on the ground that 
there might be an alternative civil 
rights action available. Any attempts 
to stay, or prevent, arbitration would 
not make any sense in the final 
analysis, since there are specific 
claims that might not be subject to 
statutory rights laws which still could 
be arbitrated based on a collective 
bargaining agreement.* In addition, 
an individual grievant should have 
the right to proceed to a less costly 
method of dispute resolution, since 
requiring federal court action may not 
be an alternative that an individual 
employee would exercise, if given 
the option. 

Since dual proceedings must, and 
will, occur under existing law, it is 
appropriate to fashion procedures 
that base judicial deferral on the 


considerations of whether the 
charging, or grieving, party: 
understood the differences and 


waived the right to judicial proceed- 
ings; was afforded due process; and, 
was given relief based upon correct 
statutory interpretation. 


The Supreme Court should not 
find it any more difficult to establish 
reasonable standards to apply in 
arbitration cases than in cases which 
involve review of administrative 
agency tribunals or lower courts.*® 

The irony of the Barrentine 
decision is that it seeks to preserve 
individual rights in a manner which 
makes little sense from the perspec- 
tive of opportunities available to an 
individual. 

The Supreme Court should engage 
in further analysis of its decision in 
Barrentine. Roseanne Rosannadana, 
whether expressing the concern of 
the charging party, a union or an em- 
ployer may remain correct in her 
analysis that “It’s always somethin’! If 
it’s not one thing, it’s another!” until 
such time as the Court establishes ap- 
propriate standards for deferral to 
arbitration in cases involving federal 
statutory rights relating to employ- 
ment discrimination and labor law. 


O 


'Guzzardi, The Right Way to Strive for 
Equality, Fortune, Vol. 103, No. 5, March 9, 
1981, pp.98-115. 

2See Chief Justice Burger’s dissent in 
Barrentine, et al. v. Arkansas-Best Freight 
System, Inc. et al., —_U.S.—, 67 L.Ed.2d 
641 (1981). 

3See e.g., East Texas Motor Freight 
System, Inc. v. Rodriguez, 431 U.S. 395, 14 
FEP Cases 1505 (1977). 

4See e.g., Hines v. Anchor Motor Freight, 
Inc., 424 U.S. 554 (1976)((describing the 
union’s duty of fair representation). 

5 Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al.,__U.S.____,67 L.. Ed. 
2d at 655 (n.21) (1981) (noting that “a substan- 
tial proportion of labor arbitrators are not 
lawyers” nor are “most members of joint 
grievance committees, who are drawn from 
the ranks of management and union leader- 
ship.”). 

6See Hines v. Anchor Motor Freight, Inc., 
424 U.S. at 556-559 (1976). 

Id. 

8Alexander v. Gardner-Denver Co., 415 
U.S. 36 (1974). 

Td. 

10Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., __-U.S.____, 67 L.Ed. 
2d 641 (1981). 

"7d., at 647-657. 

27d., at 657. 

137d., at 655 (n. 22). 

'47d., at 661. 

57 d., at 658 (n. 1) (Chief Justice Burger did 
stress statistical workload considerations of 
the lower courts and appellate courts in his 
dissent). 

16Hirsch, THe ENIGMA oF FELIX 
FRANKFURTER, at pp. 56-57 (1981). 

"Td., at 133; 158-182; 201-212. Similarly, 
Justice Frankfurter described Justice 
Douglas as “shamelessly immoral,” [Id. 182] 
Justice Black as “lawless” [Id. 180] and the 
Warren Court as a worse evil than the “Four 
Horsemen” or conservative Justices who 
nullified progressive, social and economic 
legislation in the twenties and thirties. Id. at 
180 


768 THE FLORIDA BAR JOURNAL/NOVEMBER 1981 


18Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., U.S. — 67 L.Ed.2d at 
675-661 (1981). 

197d. at 650-657. 

207d. 

21 AJexander v. Gardner-Denver, 415 U.S. 36 
(1974). 

22Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al. _U.S. —67 L.Ed.2d at 647- 
650 


23 Alexander v. Gardner-Denver, 415 U.S. 36 
(1974). 

247d. at 60, n. 21. 

Jacobs, Confusion Remains Five Years 
After Alexander v. Gardner-Denver, October 
1979, Lapor Law Journat at 623, 636. See also 
Smith v. La Cote Basque, 26 FEP Cases 1110 
(S.D.N.Y. July 30, 1981). 

26 Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., —U.S._67 L.Ed.2d at 655 
(1981). 

271d. 

28Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., _U.S.__67 L.Ed.2d at 661 
(1981). 

297d. at 655-656. 

30The Supreme Court has shown in Anchor 
Motor Freight v. Hines, 424 U.S. 554 (1976) 
that it will set aside arbitration awards if 
(notwithstanding the failure of an arbitrator to 
create an error) a union has not properly satis- 
fied “7 representation responsibilities. 

31], 


32Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al. U.S. 67 L.Ed.2d at 661 
(1981). 

337d. at 655 (while the Court was concerned 
with “special competence of arbitrators” there 
is no prohibition against obtaining arbitrators 
whose qualifications satisfy the Court). 

34Retired Judges Hired to Decide Lawsuits 
in Private, New York Times, Sun., October 26, 
1980, page 25, col. 1 (noting availability of 
qualified retired judges to resolve cases). 

United Steelworkers of America v. 
Enterprise Wheel & Car Corp., 363 U.S.593, 4 
L.Ed.2d 1424, 80 S.Ct. 1358 (1960). 

367d. at 596. 

37 See e.g., Accommodation of Board Action 
to the Arbitration Process, Chapter 18 in THE 
DeveELoPINc Lasor Law (1978 Supp.) pp. 135- 
“Sd 

See e.g., East Texas Motor Freight 
System, Inc., v. Rodriguez, 431 U.S. 395, 14 
FEP CVases 1505 (1977). 

Brown, Powder River Basin Mines Try to 
Best Unions at Benefit Game, Washington 
Post, Wed., July 1, 1981, page A2, col. 1. 

4! Weingarten, Courts Coming Around After 
Years of Backing Bosses: Help for Fired 
Workers, The Nat’! L.J., Mon., June 30, 1980 at 
pp.1l, 10 and 12. 

427d. 

43 Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., —U.S.—L.Ed.2d. 641 
(1981). 

44WEINGARTEN, supra, note 41. 

See e.g., Office of Federal Contract 
Compliance Programs, Construction 
Compliance Program Operations Manual, 
(CCH Lasor Law Rpts., 1977 and Supp.) 

486Brown, supra, note 40. 

47Baer, Labor Relations: Review of the 1980 
Term of U.S. Supreme Court Vol. 86, No. 47 
N.Y.L.J. page 1, col. 1 (Sept. 4, 1981). 

48 Barrentine, et al. v. Arkansas-Best Freight 
System, Inc., et al., —U.S.— 67 L.Ed.2d art 
661. 

497d. at 650. 

507d. at 657-661. 


ALL FOR ONLY 
$1,450.00 


YOU SAVE 
$464.00! 


Current and Accurate 


Florida Statutes Annotated 


at full price wi 


Advance 


ANNOTATION 


Service 


Florida Digestive Index 


at 1/2 price wi 
one year’s FREE 


e A Ad 


Annotations of decisions of ALL Florida appellate courts 
and Opinions of the Attomey General 


FREE! 


This issue cumularive of marertals RECEIVED by the 
us Is 


Publisher 
for the month show? below Discard a sues 


Service. Harrison's FSA 198 mente 


Ajarerials tor annoranions NY 


THE Fs 
areison company, PUBLISHERS 


FEVance Annotation Service f 

MONTHLY SERV! vance Annotation rvice for 
| 
ig 
3110 Crossing Park * Norcross, Georgia 30071 ae 


923141 
UNIV MICROFILMS LIB SERVICES 
ATTN MRS MARLENE HURST 
XEROX CORP 
ANN ARBOR MI 48106 Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32301 


Corpex is fast becoming the country’s leading source for 


COMPLETE CORPORATE OUTFITS 


Here are the finest, most 
comprehensive kits available 


Each CORPEX unit consists of: 


@ GOLD-TOOLED BINDER with the look of fine leather, plus 


unique pocket permanently attached to inside front cover 
for foldaway seal. 


Corporate name embossed in gold on spine. 
Matching vinyl SLIP CASE. 
Foldaway SEAL with carrying case. 


INTRODUCTORY 
PRICE: 


For a limited time 

only, to introduce 

you to the finest ik 

you may deduct F @ TWENTY STOCK CERTIFICATES 
.00 from y 


order $ > Peg lithographed on high-quality bond paper with the Big Board 
appearance, plus full page stubs. Certificates are 
Please use the hi met ; numbered and imprinted with name of corporation, 
aor SPECIAL FORMS SECTION furnished with all outfits 
or credit card. ie Ria includes a review of latest |.R.C. requirements for Sub- 
; ; ee Chapter S (election not to be taxed as a corporation), 
STANDARD Medical and Dental Reimbursement plans and Section 
OUTFIT fle 1244 plus forms for annual 
Outfit No.1 °35.50 | meetings of shareholders an ectors. 


with 50 blank sheets 4 50-blank minute sheets and title page or printed art 
$s fied and by-laws CORPEXPEDITER for quick completion o 

Outfit No. 1A. 37.75 minutes with minimum expenditure of attorney time. 

with printed minutes 

and by-laws Special printed minutes and by-laws are available for 

Corporate name stamped ; ‘ Professional, Not-for-Profit, Model and ‘‘Close” corpora- 

in gold on spine. se ee eee tions (with a separate one for California) and for corpora- 

Also available in BLACK _- ; } tions organized in the states of New York, Florida and 

or BROWN binder. > a Texas. 


Stl @ Mylar reinforced tab indexes. 
CORPEX Dept. FBJ-1081 © 480 Canal Street * New York, N.Y. 10013 
; Now Available: New Minutes & 
Yes! Please ship the following Corporate Outfit and deduct $5.00 from our order. . 
6 LIMITED TIME OFFER: Expires 12/31/81 By-Laws — Chapter 607 of Florida 
CORPORATE NAME Print name exactly as on certificate of incorporation ee General Corporation Act Codified by 
Statute of 1979. 


(If more than 50 characters and spaces, add $6.00.) 
’ State of Ship to 


ORDER TODAY FOR FAST SERVICE 
CALL TOLL FREE 
Authorized Shares Par Value $ each City, State, and Zip Code 


Or Shares without parvalue Attention of Tel # 1 -800-221 -81 81 


Certificates signed by Pres. and Ship Outfit No. $ | Check enclosed 9 Charge to Your Credit Card: 

“When ordering Minutes & By-Laws specify Single Check Payable to Corpex Must Accompany Order @ AmericanExpress MasterCard Visa 
j © Multiple Incorporators *Add $1.00 shipping charge for continental U.S. all other $4.00 ~ Orders Shipped Within 24-Hours 

** Remarks: | | | | | | | | | 


(Check One) American Express MasterCard O Visa Cor ® Banknote Company, Inc. 
WALID FHROUGH: Canal Street, 
Signature La New York, NY 10013 
Serving The Legal Profession Since 1927 
480 CANAL ST. ¢ New York, N.Y. 10013 


] Date of Incorporation Street Address, 


Use this order form for your convenience. 
a 


